


se 
1e 


Ce. 
1- 
t- 
1; 
n 
al 
5. 
Sy 
O 
)- 
h 
n 
is 





we 15 ete 


THE J OURNAL OF. 


LAND & PUBLIC UTILITY. 
~ ECONOMICS. 





Los Angeles Bureau of Power and Light » 


MARTIN G. GLAESER 


County Zoning in Wisconsin 
W. A. ROWLANDS 


Regulation of Contract. Motor Carriers 





JOHN J. GEORGE 


The Property Tax and Forest Land Development 


WADE. DE VRIES 


Municipally Owned Generating Plants 


PAUL JEROME RAVER 


The Minor Street 


, HERBERT S. SWAN 


The Value of-the Service 


ELEANOR HEYMAN — 


VOLUME et NUMBER 3 AUGUST, 1933. _ | PRICE $1.25 A corr | 



































The public utility system of 


Standard Gas and Electric 
Company 


includes 


The California Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia Gas Company 
Louisville Gas and Electric Company 
Market St. Railway Company (San Francisco) | 
Mountain States Power Company 

Northern States Power Company 
Oklahoma Gas and Electric Company 
Philadelphia Company : 

Pittsburgh Railways Company 

San Diego Cons. Gas and Electric Company 
Southern Colorado Power Company 
Wisconsin Public Service Corporation 
Wisconsin Valley Electric Company 





serving 1,664 cities and towns of twenty states ... combined 
population 6,000,000...fotal customers 1,588,055...installed 
generating capacity 1,587,004 kilowatts...properties operate 
under the direction of Byllesby Engineering and Manage- 
ment Corporation, the Company's wholly-owned subsidiary. 
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The following loose leaf law Services, always up to date, as the complete and continuing 
answers to the vital problems presented by the Administration's Relief and Recovery Program. 
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205 W. Monroe St., Chicago 


FEDERAL TRADE REGULATION SERVICE—A two-volume Service 
reporting all industrial control and recovery legislation such as the 
Federal Industrial Control Bill, Oil Control Bill, etc., in addition 
to full reports on the basic Clayton and Sherman Anti-trust Acts and 
the Trade Commission Act and related laws on the subject of federal 
regulation of trade. The Service, now in its eighteenth year, and 
complete from the beginning to date, with continuing reports to May 
1, 1934, is priced at $35; to May I, 1935—$60, payable $25 on installa- 
tion and $35 May I, 1934. 


STOCKS AND BONDS LAW SERVICE—The only complete reporter 
on Blue Sky law (including all the state laws, regulations, rulings and 
decisions, which will constitute the ‘Experience Table” for the new 
Federal Act), excellently arranged, with new divisions for coverage of 
the new Federal Securities Act for which the first rulings are already 
reported. In three volumes. Price, with continuing Service for two- 
year period ending January |, 1935—$60, payable $30 on installa- 
tion and $30 January 1, 1934. Or, Federal volume only at $30, pay- 
able $10 on installation and $20 January |, 1934. 


FEDERAL RESERVE ACT SERVICE for everything under that Act 
specifically. A complete reporter on the Federal Reserve System since 
the beginning of the Federal Reserve Board. Special price of $24 for 


the next twelve months. 


BANKING AND TRUST COMPANY SERVICE for banking Bgmeelly, 
including the National Bank Act, annotated, and the Federal Reserve 
Act and regulations. A five volume Service—$50 to December 31, 
1934, payable $35 on installation and $15 in January, 1934. 


INFLATION LAW SERVICE—A one-volume Service devoted to exposi- 
tion of the measures designed to increase commodity prices and to 
bring about the industrial adjustment represented by the Administra- 
tion’s “‘New Deal” concept. Specially adapted for use in keeping cur- 
rently informed on the revolutionary changes in the relation of the 
Federal Government to business. The Service offers the only organized 
reporting system on all phases of the new “Inflation” Act and as a 
matter of general information also reports all new laws entering into 
the Roosevelt program. The <cuuiek tantalseaee price of $20 in- 
cludes current reports to July 1, 1934. 


BANKRUPTCY LAW SERVICE—A thorough exposition of the federal 
bankruptcy law, new and old, reporting currently on every develop- 
ment, including rules, forms, decisions, etc. Price, including current 
reporting service for the next twelve months, $20. 


Inc., Loose Leaf Service Division of The Corporation Trust Company, 


Without obligation of any kind, send full information about the Services checked above. 
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“It’s Good to Hear Your VOICE” 


Tuis very day the telephone will touch the 
lives of millions of people. To a modest home 
in the suburbs, it will carry words of love 
and comfort and the assurance that all is 
well. In another home, a housewife, busy 
with her work, will pause a little while to 
place her daily orders or answer a welcome 
call from a friend. To some one else, the ring 
of the telephone may mean good news about 
a position or a business transaction. 

To have a telephone is to hold your 
place in the world of people—to keep 
unbroken your contact with those 





whose help and friendship are so essential. 

Individuals employ the telephone in many 
different ways. The busy, to save time. The 
friendly, to win more friendship. The lonely, 
to make contacts. The troubled, to find com- 
fort and reassurance. The frightened, to call 
for aid. The gay, to share their gayety. 

The value of the telephone can be measured 
only by measuring the activity of the people 
who use it and the diversity of life itself. 


AMERICAN TELEPHONE 
AND TELEGRAPH COMPANY 


You are cordially invited to visit the Bell System Exhibit in the Communication Building, Century of Progress Exposition, Chicago 
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The Los Angeles Bureau of Power and Light: 
A Critical Summary* 
By MARTIN G. GLAESER 


ties the Los Angeles Bureau of 

Power and Light has enjoyed un- 
precedented prosperity. This final arti- 
cle, along with the preceding ones, makes 
no pretense of being an exhaustive 
and definitive treatment of the finan- 
cial history of this concern. A more 
elaborate discussion will be contained in 
a later and different type of publication. 
But it seems advisable at this time to 
summarize the more important ac- 
complishments and to discuss critically 
their bearing upon the issue whether 
public ownership and operation, in this 
instance at least, has anything to com- 
mend it. 

The 15 years that lie between 1917 
and 1932 have seen the plant and equip- 
ment account grow from $7,500,000 to 
$74,100,000; the gross annual revenues 
have expanded from $300,000 to $15,- 


* Editorial Note: This is the last of a series of articles 
by Professor Glaeser on the Los Angeles Bureau of 
Power and Light. Previous installments have appeared 
in the Yournal under the following subtitles: “A Case 
Study of Public Ownership,”” November, 1930, (Vol. v1), 


T°: common with most electric utili- 





400,000; the total sales in kw. hrs. have 
increased from 178,600,000 to 648,063,- 
561; and the number of customers has 
grown from 1,715 to 232,139. As shown 
in a preceding article, after this munici- 
pal enterprise had outgrown its swad- 
dling clothes the net earning capacity 
based upon ledger values has never been 
less than 7% upon the invested capital. 
Because of an ultra-conservative finan- 
cial structure, coupled with highly favor- 
able interest rates, the rate of return 
upon the equity of the city has never 
been less than 12% and has usually 
been substantially above this figure. It 
is certain that were this enterprise a 
private corporation and as conserva- 
tively capitalized the equity securities 
would be commanding substantial pre- 
miums in the security markets. Cer- 
tainly, such private management in its 
communications to stockholders would 





PP. 343-53; “Development of Market Area,”’ August, 
1931, (Vol. vi), pp. 249-54; “Financial Results of 
Operation,” May, 1932, (Vol. vim), pp. 131-6. Tables 
are numbered consecutively with those in the preceding 
articles. 











218 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


point with pride to a growing equity 
which by 1932 had reached $39,659,- 


060.55, or 45.4% of the ledger values of 


total assets of $87,442,359.00. The 
bonded indebtedness is only $36,534,- 
000.00 and is subject to steady amortiza- 
tion. Against fixed assets of $74,106,- 
667.52 a reserve for depreciation has 
been accumulated equal to $9,371,- 


254.82, or 12.6%. From the point of 
view of profitableness to owners and 


security of investment to creditors, 
the financial annals of this enterprise 
leave little to be desired. 

It has often been charged that the 
financial and other results of operation 
by municipal enterprises cannot be 
measured because the accounts and 
records are unreliable and because their 
operations are not subject to the con- 
trol of an outside and impartial regula- 
ting authority. In this instance, it can 
be stated with confidence that, despite 
the fact that publicly owned enter- 
prises are not subject to the jurisdic- 
tion of the California Railroad Com- 
mission, a candid attempt has been 
made to keep the accounts and records 
in accordance with the standards laid 
down by this regulating authority. In 
addition, believing that the citizens as 
owners are entitled to know the de- 
tailed facts as to results of operations, 
the accounts have been audited by 
reputable auditors since the inception 
of the Bureau in September, 1Igo9. 
Moreover, I am persuaded by my own 
personal contact to say that these out- 
side safeguards are further fortified by a 
real desire on the part of the Board of 
Water and Power Commissioners and 
of the executive and supervisory per- 
sonnel so to manage this utility that it 
will be an example of self-supporting, 
scientific, and aggressive administra- 
tion with the consumers’ interest as a 
guide. 


The Power Bureau has not escaped 
the common criticism of public enter- 
prises that, while privately owned public 
utilities pay taxes, this enterprise does 
not. Hence, it is argued, the apparent 
profitableness should at least be re- 
duced by the amount of taxes which are 
saved. In order to clear up this point 
definitively it is necessary to distinguish 
between the point of view of the enter- 
prise as such and what has been called 
the “‘social” point of view. For instance, 
Price Waterhouse and Co. in their re- 
port for the year ending June 30, 1921 
state that 


“no attempt is made to discuss the differ- 
ence in conditions which naturally exist (as, 
for instance, in the matter of taxation) 
between public and private ownership, or 
to reflect such differences in any accounts or 
statements forming a part of the report.” 


In my judgment, the auditors were cor- 
rect in making this qualifying statement 
because their report should reflect the 
facts and the fact is that the law does 
not require this municipal enterprise to 
pay taxes. 

California adopted the policy of meet- 
ing expenditures of the state govern- 
ment through a tax on the gross earn- 
ings of certain enterprises, principally 
public utilities, and of relieving them of 
local and county taxes. There is no pro- 
vision in the law which requires or even 
permits publicly owned enterprises to 
pay state taxes, unless they operate 
outside municipal boundaries. More- 
over, the Power Bureau is not required 
to pay federal taxes. 

From a broader point of view, how- 
ever, there is no gainsaying that all 
other taxpayers had to pay a higher 
rate of taxation because Power Bureau 
operations did not appear upon the tax 
duplicate. Particularly is it unfair to 
compare tax-free public operations with 
taxable private operations. The data 
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are not at hand to estimate accurately 
what the Power Bureau would have 
paid in taxes for each of the years of its 
history in order to give effect to this 
broader point of view. We may, how- 
ever, indulge in certain reasonable as- 
sumptions as to what the tax burden 
might be by using the experience of a 
similarly situated utility. The average 
ratio of taxes to gross revenues of the 
Southern California Edison Co., for the 
last eight years for which the figures are 
available, is approximately 9%. Apply- 
ing this ratio to the financial results of 
operation of the Power Bureau since 
1923 (the period of complete public 
ownership and operation), a corrective 
factor is introduced which measures 
approximately the advantage of public 
over private enterprise in this respect. 
The computations are shown in Table X. 

The rate of return has been computed 
(Table X) on an average rate-base 
which consists of the plant and equip- 
ment account, materials and supplies, 
plus accounts and notes receivable. 
This makes no provision for cash work- 
ing capital but materials and supplies 
includes both those devoted to con- 
struction and to operation. In any event, 
the allowance for working capital is 
substantial and the fixed capital is 
taken at its cost new, undiminished by 
depreciation, since the depreciation re- 


serve has been set up on a sinking fund 
basis. It is clear from the table that 
even with an adjustment for taxes the 
Power Bureau would have shown a 
substantial earning capacity. 

The Power Bureau’s financial show- 
ing has also been criticized because, 
while the water to operate the city’s 
power plants is brought down through 
the aqueduct, no part of the annual 
cost for interest and sinking fund on the 
aqueduct investment is charged against 
power. Since the water is used for two 
purposes, to generate power and for 
domestic and irrigation purposes, the 
argument is that it would be proper to 
charge % of this annual cost to the 
Power Bureau. 

The above criticism is the main item 
in a general charge that the power 
enterprise is benefiting financially at the 
expense of the water utility. After go- 
ing into this situation at some length I 
am convinced that whatever justifica- 
tion there may have been for this charge 
in the earlier years of operations has now 
largely disappeared. There is not space 
within the limits of this summary to 
treat this subject in detail. In any event 
the amounts involved are relatively 
small and sometimes compensating. The 
auditors and administrators have done 
much good work here in figuring out 
equitable bases for the distribution of 


Tas_Le X. Financrat REsutts witH Tax CorRECTION CHARGE. 




















Gross Net Income Estimated Net Income Average Rate of 
Year Revenues before Taxes Taxes after Taxes Rate-Base Return 

a ee $ 7,762,607 | $3,701,523 | $ 698,635 | $3,002,888 | $35,019,956 | 8.57% 
FOE s.cnes grees 9, 302,092 4,092, 604 837,188 3,255,416 37,873,716 8.60 
1925... .-. see eee 10,017,485 3,844,791 901,574 3,143,217 44,478,737 7-07 
| eee 11,237,159 4,214,922 1,011, 344 3, 203, 578 51,718,616 6.19 
MEMES Paves. eas 12,658,995 4,832,928 1,139,310 3,693,618 59,072,616 6.25 
1928............ 13,558,049 4,817,943 1,220,224 3,597,719 65,015,659 5-53 
Co ee 14,737,763 5,388,453 1,326,399 4,062,054 68,745,371 | §-91 
99D... 6... eee 15,295,009 5,882,075 1,376,551 41505, 524 71,182,690 | 6.33 
Woah Secccscal- 0 15,451,918 6,010,682 1,390,673 4,620,009 74,669,299 6.19 
a eee 15,400, 161 5,896,949 1,386,014 43 510,935 76,652,144 5.88 
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common or general expense. For the 
rest, both the Water and Power Bureaus’ 
operations are sufficiently large-scale 
to make economically possible the set- 
ting up of independent organizations. 

Returning now to the question 
whether the Power Bureau should bear 
any portion of the fixed charges arising 
from the construction of the aqueduct, 
it should be pointed out that the Bureau 
has paid for the estimated excess cost 
of construction of that portion of the 
aqueduct upon which power plants are 
located. It was accomplished by having 
this section of the aqueduct constructed 
by the Power Bureau and the total 
costs charged to its plant and equip- 
ment account. This account was then 
credited and the fixed capital account of 
the Water Bureau was debited with an 
amount of $795,000 which it was esti- 
mated the jointly used waterways would 
have cost had they been constructed 
without reference to power require- 
ments. 

It is apparent, therefore, that the 
policy of the Board in disposing of this 
troublesome question of joint use of the 
aqueduct has been to treat the Power 
Bureau as a branch growing out of the 
main stem of the Water Bureau. Is it 
equitable and economically justifiable 
to accord such treatment to the ac- 
counts of the Power Bureau? 

I am inclined to answer this question 
in the affirmative. We are confronted 
here with the economic phenomenon of 
joint cost in the sense of by-product 
operations. The entire history of mu- 
nicipal enterprise in Los Angeles goes 
to show that water for domestic, agri- 
cultural, and manufacturing purposes 
has been the principal objective. “‘With- 
out water no community” is the law of 
life in the arid Southwest. The action 
and attitude of the inhabitants of Owens 
Valley with respect to the original 


aqueduct and of the State of Arizona 
with respect to the Colorado aqueduct is 
instinct with the rational of this axiom. 
How then can anyone dispute the va- 
lidity of the policy of the Board which 
places the interests of the Water Bureau 
first and of the Power Bureau second. 


We may quote here with approval a 
paragraph from the report of Price, 
Waterhouse and Co. dated February 21, 
1922: 


“We are inclined to the viewpoint that, inas- 
much as it was considered essential to the 
City of Los Angeles that an adequate water 
supply be brought from Owens River, the 
Power enterprise in the San Francisquito 
Canyon should be considered in the nature 
of a by-product of the aqueduct, and as such 
not to be charged with any portion of the 
cost of the aqueduct construction. We are 
further inclined to this viewpoint because 
the records show that whenever there is a 
conflict between the requirements of the 
Water and Power Bureaus in respect of the 
amount of water which shall pass from the 
reservoirs above the canyon to those below, 
the requirements of the Water Bureau pre- 
vail. This is borne out by a statement pre- 
sented to us.in which it is shown that on 
various occasions when the power demand 
has been heavy, the output of the power 
plants has been comparatively low because 
the demand for water was light or the neces- 
sity of conserving water imperative. In any 
event it is clear that should the department 
continue to earn profits at the same rate as 
in the year ending June 30, 1921, there would 
still be a surplus after all other charges suffi- 
cient to meet fixed charges on a substantial 
valuation of the San Francisquito power 
site. 


Another criticism relates to the fact 
that after the purchase of the Edison 
system, the cost of rehabilitation and 
articulation was charged to the capital 
accounts instead of operating expenses 
or the depreciation reserve. It should 
be noted in the first place that the Edi- 
son system was purchased at a figure 
which presumably takes into account 
the depreciated condition of the proper- 
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ties. The agreed purchase price of $11,- 
000,000 as of July 1, 1919 was increased 
by additions and adjustments to May 
15, 1922, the date of purchase, amount- 
ing to $1,793,237.91. According to 
agreement the Edison Co. depreciation 
reserve balance of $749,367.94 was de- 
ducted from this total. Hence, the 
Power Bureau took on a property with- 
out a depreciation reserve against which 
retirement costs could be charged. In 
merging and synchronizing the distri- 
bution system after acquisition with the 
system constructed by the Bureau, 
the Bureau increased the capacity of the 
old Edison system and replaced much 
of the existing equipment with makes 
and types already standard in its own 
construction work. The cost of re- 
habilitation is thus, in part at least, an 
expenditure for the improvement of 
service. The auditors admitted that it 
was difficult to segregate accurately the 
charges between betterments and or- 
dinary replacements. They appear to 
have been fully aware of the accounting 
problems, and there seems to be no 
reason to question the equity of their 
disposition of the charges. For instance, 
in their report for the year ending June 
30, 1923 charges on account of replace- 
ments and the abandonment or dis- 
mantling of plant and equipment 
amounted to $551,532.95. Of this 
total $250,000 was treated as addi- 
tional investment and the balance of 
$301,532.95 was charged against the 
depreciation reserve. Similar treatment 
was accorded these expenditures in 
later years. In charging a rehabilita- 
tion expenditure to fixed capital ac- 
counts the auditors were following the 
accounting requirements in the classifica- 
tion of accounts for electric corpora- 
tions prescribed by the Railroad Com- 
mission. 

Another disputed item relates to the 


contribution of the city from taxes. 
This represents amounts that were 
paid out of general taxes on account of 
bond charges during periods of con- 
struction since I910. The auditors’ 
procedure in showing this as a tax- 
payers’ contribution is laudable in every 
respect. Would that every utility 
balance sheet, where the enterprise is 
publicly owned, might show clearly the 
source of such capital funds. The objec- 
tion is raised, however, that this amount, 
representing the stake of the taxpayers, 
has been treated as a gift and not as a 
loan. It is contended that interest at 
the rate of 6% ought to be paid into the 
city treasury by the Bureau, thus 
benefiting the taxpayers. 

The question raised by this disposi- 
tion of funds contributed from taxes is 
akin to other questions raised where the 
Bureau has derived certain alleged 
benefits when the city acts in its cor- 
porate capacity. We will, therefore, dis- 
cuss these questions at one and the same 
time. It is claimed that an adjustment 
should be made to take account of the 
fact that Power Bureau bonds are tax- 
free and hence these funds for con- 
struction are obtained at a lower rate 
of interest. Another question is raised 
as to the propriety of deducting from 
income only the interest on Power 
bonds, whereas no deduction is made 
for contributions to the sinking funds 
to pay off the bonds at maturity. 

We conceive that the correct disposi- 
tion of these queries depends upon 
whether one is trying to show the dif- 
ferences between public and private 
initiative or whether one is trying to 
erase these differences by making public 
corporations act in all respects like 
private corporations. We may take 
first the matter of the almost univer- 
sally recognized lower cost of public as 
contrasted with private borrowings, a 
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difference which is quite marked in the 
case of the Power Bureau undertaking. 
The lower cost of capital for public 
entrepreneurship is traceable to the 
fact that, with the exception of public 
borrowings that create a lien upon the 
property and income of the borrowing 
utility, the taxing power is the guaran- 
tor of the payment of both principal 
and interest of public loans. This as- 
surance to investors that principal and 
interest will be paid when due is further 
fortified by the usual constitutional or 
charter provisions restricting public bor- 
rowings to some specific percentage 
of the assessed value of all private 
property within each taxing jurisdiction. 

The public borrowing power, so lim- 
ited and backed up by the taxing power, 
imports the maximum degree of safety 
as to public loans of which a particular 
public economy is capable. On this 
account the interest rate on United 
States Government bonds has sometimes 
been taken as a bench mark in measur- 
ing a so-called riskless loan as against 
the degree of risk in other loans. Yet 
this is not strictly true. Even a govern- 
ment loan is not riskless. In the absence 
of constitutional debt limitations, as 
the amount of public borrowing as con- 
trasted with the amount of private 
wealth subject to taxation increases the 
security back of public loans declines. 
It is the familiar insurance principle of 
spreading risk which is called upon to 
do duty here in the field of public finance. 
This prin¢iple is inherent in the organiza- 
tion of public credit and constitutes an 
inherent advantage of limited public 
capitalism as contrasted with private 
capitalism. 

That the income from public security 
issues may be in varying degrees tax 
exempt is a minor factor. No satis- 
factory method has yet been derived 
for measuring the relative effect of tax 


exemption and tax guaranty in lowering 
the cost of public borrowing. In any 
event, only an amendment of the 
Federal Constitution could change this 
country-old policy. 

Yet the reputed differential advan- 
tages in the organization of public credit 
over against private credit are not en- 
joyed without inherent disadvantages. 
In the first place, this type of public 
credit is limited by constitutional pro- 
visions. Unless constitutional debt 
limits are raised, their effect upon 
public financing is like the effect of 
“closed mortgages” upon private financ- 
ing. In the second place, the incurring 
of public indebtedness is subject to all 
the vicissitudes of political processes. 
Bond issues must be “‘carried” by a ma- 
jority or even, as in the case of Power 
Bureau bonds, by a % vote of the people. 
Expenditures to acquaint voters with 
the facts regarding the need of issuing 
Power bonds may not be charged to 
operating expenses, so the court has 
held, but have to come out of private 
purses. For these reasons it would seem 
that public ownership, having shoul- 
dered the disadvantages, may fairly lay 
claim to the advantages of lowered 
cost in public financing. 

Should the Power Bureau be required 
to show as a cost in addition to deprecia- 
tion the annual sums contributed to 
sinking funds for bond retirement? We 
say not. The requirement that a fixed 
percentage of the principal amount of a 
given bond issue must be amortized 
through the operations of a sinking 
fund is another peculiarity or difference 
in the organization of public credit. In 
its governmental capacity the city owns 
the property, has borrowed capital and 
agreed to pay principal and interest out 
of taxes. In its proprietary capacity 
the city operates the business as a 
public utility. In its governmental 
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capacity and under the police power the 
city regulates this utility. Now if, as a 
matter of fact, the annual charge for 
interest and amortization of principal 
does not, in the case of self-sustaining 
public utility undertakings, come out 
of taxes but is paid with the gross 
revenues of the utility, this does not 
destroy the principle that the borrowing 
is for a purpose for which the city in its 
public capacity is responsible. If the 
auditors, in showing surplus earnings 
for the Power Bureau, deducted debt 
repayment, they were merely distin- 
guishing between the city in its pro- 
prietary and in its political capacity. 
The city in its political capacity must 
pay interest and sinking fund charges. 
If it meets interest payments by charg- 
ing them as a cost of operation to the 
utility, the utility is made self-sustain- 
ing. If it meets sinking fund payments 
out of the surplus earnings of the utility, 
when and as they appear, it has con- 
verted a liability to pay a debt in its 
political capacity into an equivalent 
amount of city equity. In other words, 
the equity of the city in its political 
capacity in a utility operated by the 
city in its proprietary capacity has been 
increased by the amount of the sinking 
fund derived from surplus earnings. 
The case is parallel to that of a private 
corporation whose directors instead of 
paying a cash dividend use the cash to 
increase the stockholders’ proprietary 
interest by paying off a debt. 

The same distinction between the 
city in its political capacity and in its 
proprietary capacity underlies also the 
treatment of funds contributed to the 
utility out of taxes. Construction of 
public utilities out of taxes represents 
an investment by the city in its col- 
lective capacity in a business enterprise. 
The meeting, out of taxes, of a deficit 
from operations carried on in its pro- 
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prietary capacity is a subsidy, justified, 
it may be, by the public welfare, but 
akin to assessments of stockholders to 
keep private corporations out of re- 
ceiverships. If the source of these sub- 
sidizing funds is properly shown in the 
accounts, the demands of scientific 
procedure are fully satisfied. 


If the utility is a profitable enter- 
prise, the aim may well be, as is true of 
the Power Bureau, to return taxpayers’ 
contributions to the general funds of the 
city. But the disposition to do so is a 
matter of public policy to be decided 
by the common council, just as it is a 
matter of corporate policy to be de- 
cided by the board of directors whether 
dividends shall be declared. In the same 
way it is a matter of public policy 
whether interest should be paid by 
publicly owned utilities on funds con- 
tributed out of tax revenues. A plaus- 
ible argument can, no doubt, be made 
that taxpayers’ investments should yield 
a return, or per contra that a utility 
receive interest on cash balances with 
the city treasurer. But, after all, once a 
city is committed to the idea of col- 
lective ownership of public utilities, it is 
a matter of public policy that the city 
in its governmental capacity pay in- 
terest on utility cash balances, that is to 
say, to the city in its proprietary capa- 
city. It is further a matter of public 
policy that collective proprietorship se- 
cure its return by building up out of 
reasonable profits a growing equity as 
does a private corporation by foregoing 
dividends. It is finally a matter of public 
policy whether a city shall pay a social 
dividend in terms of a contribution to 
the general fund (in relief of rates, as 
they say in England) or in terms of re- 
duced rates or improved quality of serv- 
ice. 


We conclude that the auditors are to 
be commended for the insight which 
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they have shown in setting up the ac- 
counts for this publicly owned utility. 
Public ownership is by its very nature a 
venture in public capitalism. It ought 
not to be converted, by the legerde- 
main of accountancy, into a species of 
private capitalism. 

The Power Bureau has long been the 
Mecca of public ownership advocates in 
the United States. Its solid accomplish- 
ments have induced others to use the 
Bureau as something to conjure with. 
No doubt, it is an example of what may 
be expected of public ownership and 
operation under favorable conditions. 
It is argued that these examples should 
serve as “‘yardsticks” in measuring the 
effectiveness of private industry under 
regulation. It is, therefore, of the ut- 
most importance that economically cor- 
rect standards of comparison be applied 
in measuring the results obtained by 
these alternative policies.’ 

It is here that the example of the 
Power Bureau has not always been 
fairly used. The most usual comparison 
has been to contrast average rates 
charged customers by public and private 
management. The obvious criticism is 
that the average rate overlooks the com- 
plex conditions which lie back of pro- 
duction and sale. 

Another type of comparison deals 
with average costs per unit of service, 
particularly where the object is to meas- 
ure comparative operating efficiency. 
In this form the comparison may be 
effectively made if the variables which 
the average conceals are known and un- 
important, or if the variables are def- 
initely arrayed in the shape of a cost 
curve. That is to say, the more com- 
pletely average unit costs are broken 
down into costs for functionally uni- 


1Cf. M. G. Glaeser, “Wanted—A Standard Yard- 
stick,” Public Utilities Fortnightly, December 8, 1932, 
(Vol. x), p. 663. 


form and comparable operations the 
more effective is the standard of meas- 
uring economic performance by cost. 
For example, in comparing unit costs 
it must be recognized that costs will 
vary according as electricity is pro- 
duced from coal, oil, gas, or the energy 
of falling water. Again each type of 
generation exhibits variations within 
itself, depending upon the capacity and 
other characteristics of the plant. It is 
futile to compare and draw economic 
conclusions from the cost of generation 
at Niagara Falls as contrasted with the 
cost at some hydro plant elsewhere, 
where the “head” is less or greater and 
the conditions as to availability and 
storage of water radically different. All 
these and other varying circumstances 
of physical productivity give rise, from 
an economic point of view, to cost dif- 
ferentials, which under competitive con- 
ditions are known as economic rent. 
They are equally present under monopo- 
listic conditions but are merged with 
other differential advantages or dis- 
advantages of production, distribution, 
or sale. Hence, when comparisons are 
made between costs or prices in different 
locations under monopolistic conditions, 
the cost or price standard of comparison 
may be vitiated by the fact that the dif- 
ferentials revealed are really rent dif- 
ferentials arising out of the use of 
superior productive agents rather than 
a differential traceable to the fact that 
management is either public or private. 

The animus of some of the opposi- 
tion to the Power Bureau arises from the 
fact that both its rates and costs have 
not always been fairly used. The cost of 
electric power produced in the aqueduct 
power plants, for instance, should not 
be compared with the cost of hydro- 
electric power elsewhere where the 
power is not produced under conditions 
of joint cost. I agree that the method of 
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accounting adopted by the Bureau is 
the correct one, charging only the ad- 
ditional costs of developing and utiliz- 
ing the available heads of water. The 
responsibility for the joint cost is in fact 
indeterminate and any allocation thereof 
between the two enterprises, if at- 
tempted at all, must be a matter of com- 
mercial policy. But, by the same token, 
cost comparisons are vitiated by the 
fact that we have to deal here with a 
case where power is produced using the 
economies of joint cost. 

If proper account is taken of the im- 
portant variables that underlie pro- 
duction, comparisons of cost are a 
scientific method of measuring efficiency. 
In this way the operations of the Power 
Bureau may be effectively used along 
with the experience of others to test the 
efficiency of operations of private enter- 
prise. In this way, public ownership may 
furnish an equitable yardstick which the 
commissions may use in furthering the 
work of regulation. 

There exists at present a movement 
to foster municipal or government com- 
petition. I am not convinced that this 
represents the best public policy. But 
the development of monopolistic public 
undertakings so as to provide the ma- 
terial for cost comparisons—“‘the deadly 
parallel,” our trust promoters used to 
call it—may be made into an effective 
regulatory tool for the commissions. 

Thus far little has been said regarding 
the rates charged by the Power Bureau. 
This subject will be treated more fully 
elsewhere. It must suffice here to say 
that the level of rates has been steadily 
reduced. Whatever reduction in rates 
was initiated by the Power Bureau 
necessarily had to be met by its competi- 
tor, the Los Angeles Gas and Electric Co. 
On this account, the regulation of the 
level of electric rates for this Company 
by the California Railroad Commission 


has been practically in abeyance. 


In view of this steady reduction in 
rates, there has been a disposition in 
some quarters to credit the Power 
Bureau with being indirectly responsible 
for these reductions. Some rather fanci- 
ful computations of “savings” to con- 
sumers in light and power bills have 
been built up on this hypothesis. There 
is no denying that the existence of com- 
petition has helped to keep rates down. 
But to claim all this as an accomplish- 
ment of public competition is a bit ex- 
travagant. It reminds one of the claims 
that used to be put forth by advocates 
of state commission regulation in the 
years before the World War. Every re- 
duction in rates by the commissions was 
hailed, quite naturally, as a “saving” to 
consumers and estimated in resounding 
sums. One could not help viewing this 
arithmetical process with some mis- 
givings because it mistook the real pur- 
pose of rate regulation. This purpose is 
to maintain a reasonable level of rates, 
whether rates have to be increased or 
decreased. Very soon the voice of these 
overenthusiastic advocates of state com- 
missions was stilled, because under the 
War emergency and price inflation 
rates had to be increased. 

The computations of “savings” are 
at least open to these objections. The 
utilities, rather belatedly to be sure, dis- 
covered that reductions in rates stimu- 
lated demand. Under the law of de- 
creasing cost this meant increasing re- 
turns. Hence, the promotional rate 
appeared with its objective of tapping 
new and lower levels of demand. In the 
second place, the commission would 
undoubtedly have forced reductions in 
these rates. Some indeterminate but 
much lesser share of the credit for rate 
reductions is thus all that can be fairly 
claimed for the Power Bureau. It would 
seem to the present writer that the case 
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for the Power Bureau can be rested upon 
much more substantial grounds than 
these problematical “‘savings”’. 

In the second article of this series, 
dealing with the development of the 
market, a chart was introduced which 
showed how the Los Angeles market 
was divided between the private com- 
panies and the Power Bureau. While the 
competitive paralleling of distribution 
facilities has now largely ceased, the 
Los Angeles market for electric power 
is far from being a monopolistic market. 
If the economies of large-scale pro- 
duction and of complete integration are 
to be realized, it will be necessary, 
sooner or later, that the Power Bureau 
take over at a fair price the electrical 
utility of the Los Angeles Gas and Elec- 
tric Co. and the remaining tag ends of 
the distribution system of the Southern 
California Edison Co. If complete 
monopoly is the correct principle upon 
which the electric industry is to be 
organized elsewhere, why should this 
principle not be adopted in the case of 
the Los Angeles market? The cost of 
distribution, both capital and operat- 
ing costs, could undoubtedly be reduced. 
The present situation is uneconomic and 
should be changed. While there would, 
of course, be some wastage of capital 
equipment to begin with, the long-run 
economies lie in the direction of com- 
plete monopolization. 

One very important consideration 
should commend itself to every consumer 
of electric service in Los Angeles and 
induce him to favor complete monopolli- 
zation. The chief difficulty of the 
Power Bureau has been that it has 
been unable to supply itself with the 
funds required to meet its obligations as 
a public utility. It should always be 
kept in mind that a producer of electric 
power, whether under public or private 
ownership, is a public utility. If this 
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means anything, it means that a pro- 
ducer’s reason for existence is that he is 
rendering service to the consuming 
public. Often, unless I mistake the 
psychology of public utility manage- 
ments, the idea is that a public utility 
exists in order to give officials well- 
paid jobs and stockholders substantial 
dividends. But, unfortunately, we live 
in a world of scarcity and dividends are 
paid and officials get salaries because 
they are able to produce service. Mo- 
nopolies are prone to forget this unless 
commissions call it to their attention. 
Also, public utilities are provided with 
capital in order to render service. 

The Power Bureau has been forced to 
get its capital by public borrowings. 
This could only be obtained by a % 
vote of the people. Because of the rapid 
growth of population, the accession of 
new voters, unfamiliar with the needs 
of the city, has been such that the pri- 
vately owned utilities have been able to 
defeat public bond issues. So serious 
was the situation that on one occasion, 
when a Power bond issue had been de- 
feated, it was necessary to enlist the 
cooperation of the California Railroad 
Commission. A report by the Commis- 
sion as to the capital requirements of 
this electric utility for necessary ex- 
tensions was a determining factor in a 
later favorable vote upon a new bond 
issue. 

This episode teaches two lessons. 
The first is that private utilities must be 
removed from the local market because 
they conceive it to be to their interest 
to impede the financing of this. public 
enterprise even when its public utility 
obligations are put in jeopardy. No 
privately owned public utility has such 
difficult access to the capital market. 
Therefore, if the community desires to 
avail itself of the advantages of public 
enterprise and yet enable this public 
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enterprise to fulfill its public utility 
obligations, privately owned utilities 
should be eliminated from this munici- 
pal market. This will remove the temp- 
tation to interfere with the normal and 
natural development of the Power Bu- 
reau as a public utility. 

The second lesson is that an impartial 
regulating authority is necessary to 
enable even a municipally owned utility 
to live up to its public utility obliga- 
tions. The interests of management 
and of the consumer are naturally anti- 
thetic. An outside, informed, impartial 
tribunal is necessary to hold the balance 
even. The Railroad Commission of 
California can perform this function 
as well for governmentally owned as 
for privately owned utilities. In states 
like Wisconsin where both are subject 
to a state regulating commission the 
managing officials of public enterprises 


have often been thankful that they 
were “coerced” to carry out their 
public utility obligations in defiance 
of a local council. 

The expansion in the activities of the 
Power Bureau which will come as a re- 
sult of the bringing in of Boulder Dam 
electric power lies beyond the scope of 
the present summary of its activities. 
This also will be considered at length in 
a later publication. But it is advisable 
to conclude this article, just as it was 
necessarily referred to in the first, that 
with the tapping of the water resources 
of the Colorado River the field of opera- 
tions of the Power Bureau, as of the 
Water Bureau, has taken on a national 
aspect and challenges the attention of 
the entire country. In fact, the success 
of the Power Bureau operations is one 
of the principal financial safeguards for 
this national investment. 

















The Property Tax as an Obstacle to the Private 
Development of Idle Forest Lands 


By WADE DE VRIES 


vast areas of idle forest lands has 

been awaited for a long time. Prior 
to 1920 we were not greatly concerned 
about the increasing area of cut-over 
land awaiting development. State de- 
velopment bureaus, immigration de- 
partments, and private colonization 
companies all were doing their part in 
bringing would-be farmers to the land 
that they would attempt to develop for 
farming use. But in spite of the coopera- 
tive efforts of these public and private 
settlement agencies, made on an in- 
creasing scale, they were never able to 
settle land nearly as fast as the lumber- 
men were deforesting it. 

After 1920 the prices of farm products 
and farm land values declined. This 
resulted in the complete rout of the state 
immigration departments and private 
colonization companies. The area of 
idle, cut-over forest land increased even 
faster than the rate at which the lumber- 
men were deforesting land. The gains 
in land settlement made during the dec- 
ade of 1910-1920 were quickly lost. 
Those state development organizations 
which survived were quick to sense the 
change. They became interested in pro- 
moting hunting and fishing and all other 
forms of recreational development of 
rural lands. 

These organizations realized that the 
mistakes of the past decade were at- 
tributable in large part to a lack of 
knowledge of the physical and economic 
advantages and limitations of the lands 
with which they were dealing. This in- 
cluded a misconception of the need for 
land to be devoted to agriculture. Land 


Tt} private development of our 


economic surveys and inventories and 
land utilization studies were inaugurated 
and are still being carried on. They are 
intended to provide the foresight which 
had been lacking before. They are in- 
tended to supply the data from which a 
plan can be made for the development of 
all the resources of a county or district. 


Still after 10 years of such surveys, 
inventories, and studies, private owners 
are not making any use of these mil- 
lions of acres of idle forest land. Gov- 
ernmental agencies, however, are using 
the inventory data in making plans for 
public forest and recreational develop- 
ment of publicly owned lands and those 
lands which are likely to come into 
public ownership in the near future. 

Private owners now claim that exces- 
sive taxation makes it impossible for 
them to develop these idle acres. The 
fact that a tax is high or is increasing is 
no reason for branding it excessive. How- 
ever, if the tax is such as to make eco- 
nomically impossible such private de- 
velopment and utilization of lands as is 
to the public interest, the tax can be 
said to be truly excessive. A study of the 
theoretical and practical effect of the 
property tax on land values and land 
ownership will disclose the potentialities 
of this tax as an obstacle to development. 


Effect of the Property Tax on Land Values 


The effect of the imposition of a prop- 
erty tax is to require the owner of prop- 
erty to share with the government a por- 
tion of the income from the property. 
The share of the income which it is ex- 
pected will be retained by the private 
owner is all that gives the property a 
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value in the market. It follows that an 
increase in the amount of the property 
tax tends to depress private property 
values; and the property tax is based 
only on market value. If taxes are in- 
creased to such an extent that the 
government’s share in the income from 
a property is equal to the whole income, 
there is no private income which would 
give the property a value upon which the 
property tax could be based. In other 
words, the amount of the property tax 
cannot be as large as the expected annual 
income from the property without a con- 
fiscation of all market value and the 
failure of the property tax to produce 
any revenue. If the property tax levy 
becomes so heavy as to result in the 
loss of all value or even threatens to do 
so in the future, there can be no private 
development of the great areas of idle 
forest land. If such land is returned to 
public ownership and thus becomes tax 
free, its development for the production 
of a future income may again become 
economically feasible. 

The effect of an increased property tax 
in depressing values may be easily illus- 
trated in a theoretical example. The 
taxable value of a property is theoreti- 
cally equal to the capitalized value of 
the expected net income remaining after 
the government has taken its share, 
which may be expressed as 


Annual net income minus taxes 
Pure interest rate 





Applying this formula to a whole taxing 
district having a perpetual net income 
before taxes of $100,000 a year, we may 
note in Table I the theoretical effect on 
the value of all property in the district 
by the imposition of various tax rates. 





1 Even a tax rate of 147% does not destroy all value, 
for the value in the last line of Table I is $66,667. This 
is a theoretical illustration in which the net income 
before taxes is exactly $100,000 each year. If the taxes 
exceeded $100,000, the income to be capitalized would 


This computation shows that a theoreti- 
cally perfect operation of the property 
tax will not destroy all private value, 
no matter how high the tax rate. It 
also indicates that under such perfect 
operation no property tax, no matter 
how high the rate, will amount to as 
much as the entire net income before the 
taxes had been deducted.! 


Taste I. Errect or Various Tax Rates on Prop- 
ERTY VALUES 


(3% is assumed to be the pure interest rate.) 



































Amount 
Tax Rate Tax Base or Value of Taxes 
$100,000 
ee or $3,3335333 ) 
03 
$100,000—$40,000 
Bec sistin or $2,000,000 |$40,009 
03 
$100,000—$62, 500 
Ge Seo or $1,250,000 | 62,500 
03 
$100,000 —$7 5,000 
eee or $ 833,333 | 75,000 
03 
$100,000 —$88,000 
Be cess or $ 400,000 | 88,000 
03 
$100,000—$94,000 
7 re or $ 200,000 | 94,000 
03 
$100,000—$97,000 
Gt sie. or $ 100,000 | 97,000 
03 
$100,000—$98,000 
IQ7 0c. or $ 66,667 | 98,000 
03 











Now we make use of the above theo- 
retical illustration to consider the prac- 
tical operation of the property tax in a 
cut-over land region. Consider a certain 
county of about 400,000 acres in a sandy, 
cut-over, pine-plains region, in which 
practically all personal property in the 
county is legally exempt or at least not 





be zero, giving a value of zero. If income just met 
operating expenses, there would be no net income and 
hence no value. Of course, such statements as these 
assume a perfect knowledge of the future and no change 
in conditions. 
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taxed. The total expected annual net 
income from real estate in this county 
may be assumed to be only $100,000. 
A 2% tax rate on a property value of 
$2,000,000 (an average of $5.00 per acre) 
produces a tax revenue of $40,000. The 
following year the total budget for all 
taxing units requires that $62,500 of 
revenue be raised in the county. As 
soon as it is realized that this increased 
revenue requiremeni is likely to be per- 
manent, it will have its effect upon val- 
ues. The expected annual net income 
will remain unchanged, but because of 
increased taxes the real estate values 
will be depressed to $1,250,000, and a 5% 
tax rate will be necessary to raise the re- 
quired revenue. If in later years the 
total budget requirements are increased 
to $100,000 per year with no increase in 
the expected annual net income before 
deducting taxes, and if this high rev- 
enue requirement seems likely to be 
maintained year after year, it will be 
impossible to levy and collect the $100,- 
000 by means of the legal operation of the 
property tax. 

A perfect assessment will prevent the 
confiscation of all value, but it will not 
produce the required revenue by any 
possible increase in the tax rate. In such 
a case the assessor might consider it his 
duty to provide means of raising the 
required revenue. (It should be remem- 
bered that it is the legal duty of the as- 
sessor only to find the value of property; 
the duty of the legislative body is to 
provide means of raising the required 
revenue.) The easiest method for the 
assessor would be a resort to overassess- 
ment. It might seem to him that the 
former tax rate of 5% might be main- 
tained by increasing the assessment 
from $1,250,000 to $2,000,000, for 5% of 
$2,000,000 would equal $100,000, or the 
revenue requirement. However, because 
of the overassessment and high tax the 
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theoretical value of the district will be 
zero, and many individual owners will 
decide that land ownership under such 
taxation is not worth while and will let 
their land revert to public ownership. 

It is entirely probable that actual situ- 
ations fitting the above illustration and 
suppositions in essential particulars can 
be found. If property owners think that 
a tax will continue to be levied in future 
years which is as great as the entire net 
income from their property, the true 
private value of the property will be 
reduced to zero, the tax will not be 
paid, and the property itself will be for- 
feited to the government. It is charac- 
teristic of some property owners in such 
situations to be optimistic and hope that 
the present excessive burden is only 
temporary. It is for this reason that in 
any one district forfeiture of property 
to government may continue over many 
years. All owners do not lose heart in 
the same year, but the percentage of 
delinquency increases until the main- 
tenance of the local government becomes 
not only impractical but impossible. 


Effect on Idle Forest Land 


The above discussion has had refer- 
ence to the effect of the property tax on 
real estate in general. High taxes have 
a further effect on the utilization of idle, 
cut-over forest land, where the develop- 
ment must be carried on over a period 
of many years before any substantial 
income will be received. If, for example, 
the present annual tax rates are assumed 
to remain fixed until after the major in- 
come is received, the owner may calcu- 
late that taxes will take 75% of the net 
income and leave only % of this income 
as the private owner’s share, the share 
which imparts to the property a taxable 
value. If present and past events in 
connection with the government make 
the owner doubtful or uncertain as to 
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the increased tax burden which may be 
brought about by an increasing tax rate 
or overassessment, the owner will not 
engage in such a deferred-income enter- 
prise as reforestation. The risk is too 
great that the small share of the net in- 
come, which is at present foreseen as 
accruing to the owner, will never be 
realized, but that even it will be taken 
by the government in taxes. 

For this reason great areas of idle for- 
est land which may be otherwise suitable 
are not being developed by private enter- 
prise. Only the possibility of immediate 
income from recreational, farming, or 
mineral development provides an in- 
centive for private owners to pay taxes 
on such land and thus continue to main- 
tain their equity in future incomes from 
it. Uncertainty of future tax burdens 
has an important bearing upon land de- 
velopment when the income from such 
development is to be long deferred. 
And the higher the ratio between taxes 
and expected net income, the greater ob- 
stacle to development does this uncer- 
tainty become. 

This obstacle to the private develop- 
ment of idle forest land can be reduced 
by a change in the property tax law 
which will adjust the tax to the flow of 
income. Given the same careful assess- 
ment and the same tax rate, a forest 
property, the income or yield from which 
must be deferred for more than one year, 
will bear a heavier burden of taxation in 
proportion to income than a property 
producing an annual income. This is 
because property taxes must be paid 
annually. The carrying charges on 
these payments in advance of the in- 
come receipt constitute the extra tax 
cost on deferred-yield forest property. 
If this extra tax cost, consisting of carry- 


ing charges on advance tax payments, 


2 Cf. “Changes in the Tax System Relating Especially 
to Forests—Conclusions and Recommendations,” For- 


were eliminated by an adjustment or 
modification of the usual property tax, 
the tax burden would be lighter, a person 
could afford to pay more for land to 
grow forests, the effect of the uncer- 
tainty of future tax burdens would be- 
come less of an obstacle to forest land 
development, and forest growing could 
better compete with land speculation as 
an incentive to private ownership.” 


A Suggestion 


However, it must be realized that any 
modification of the tax laws does not 
reduce the whole tax burden, but merely 
shifts it from certain properties to other 
properties. In the idle, cut-over forest 
land districts real estate constitutes the 
bulk of the private wealth found in the 
local tax districts. And local taxes con- 
stitute the major portion of the tax bur- 
den. In general, these taxes cannot be 
effectively reduced by lowering assess- 
ments, by reducing the tax rate, or by 
any modification of the tax laws. The 
principal remedy for this situation is to 
be found in reducing local governmental 
budgets. But in the cut-over forest 
regions local government, although 
heavily subsidized, has already been re- 
duced to skeleton form. It has been im- 
poverished to such an extent that the 
people no longer take pride in their 
local self-government. 

Now that farming has been definitely 
given up as the probable future use for 
these idle forest lands, perhaps it would 
be well to abandon the form of local 
government which was designed for a 
closely settled farming community, and 
substitute a local government which is 
virile and at the same time can be sup- 
ported without an undue tax burden. 

There is only one large area or terri- 
tory in that part of the United States 
east of the Mississippi River where 


est Taxation Inquiry, United States Forest Service, 
Progress Report No. 18, May 1, 1933. 
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farming development has never been 
attempted and where the local govern- 
ment was not designed for a farming 
community. The area referred to is the 
unorganized territory found in the north- 
western and eastern parts of the State of 
Maine. Here is an area as large as 30 
average mid-western counties where for- 
est growing has always been considered 
to be the best use of the land, and local 
governmental services are in harmony 
with the needs created by the present 
type of land use and occupancy. Only 
¥% of the unorganized townships in this 
area are populated, and all but three of 
these had a population in 1930 of less 
than 200 persons, or less than five per 
square mile. The local government and 
schools are administered by state agents. 
The tax burden in this territory is 
roughly % that which prevails in the 
surrounding well settled areas. In spite 
of the low taxes, educational facilities 
are a matter of state and local pride, the 
local road system is adequately sup- 
ported, and, rather than the local gov- 
ernment being subsidized, one-half mil- 
lion dollars of tax revenue collected in 
this territory is its annual contribution 
to the schools and other units of govern- 
ment in the more thickly settled parts 
of the state. Here tax delinquency is 
insignificant (.00045 of the area was 


offered at the tax sale in 1930) and, with 
the exception of the public school and 
national forest lands, there is no publicly 
owned forest property and none is de- 
sired. Even the trees on the school lands 
are privately owned and taxed. Under 
these conditions the property tax has 
not become an obstacle to the private 
development of the forest lands. 

It seems entirely reasonable to con- 
clude that an oversupply of govern- 
mental organization, poor budget con- 
trol, and the lax and illegal administra- 
tion of the present property tax are the 
chief causes of excessive property taxes. 
Such taxes are a real obstacle to the 
private development of lands. Assess- 
ment at true value or at the exact frac- 
tion of true value provided by the stat- 
utes would overcome the excessive taxa- 
tion of many individual properties. 
However, the reorganization of local 
government along simplified lines, with 
the objective of making the new organ- 
ization fit the natural and economic ad- 
vantages and handicaps inherent in a 
region, will become a necessity in many 
forest land districts before any further 
reduction in the tax burden is possible. 
Indeed, such reduction must be made in 
many districts if the property tax is to 
function as a revenue producer for the 
local government. 
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Public Control of Contract Motor Carriers 
By JOHN J. GEORGE 


I. Necessity for Regulation 
, ‘HE most urgent problem in motor 


carrier regulation in the last five 

years has resulted from the opera- 
tions of contract motor carriers—those 
motor transportation agencies which so- 
licit and accept business from only se- 
lected customers under private agree- 
ment and who offer no service to the 
public indiscriminately. 

The advantages of contract motor 
carrier service over railroad freight serv- 
ice include the convenient pick-up and 
store delivery; elimination of crating 
and packing (a welcome relief in trans- 
porting many types of goods); and flexi- 
bility of service which permits working 
of various routing and load combina- 
tions, and acceptance and delivery of 
goods before railway freight service 
begins in the morning and after it 
closes for the day. These advantages 
arise from the physical operation of 
contract carriers. 

Until recently a legal advantage uni- 
versally attached to the contract carrier; 
he needed no form of authorization to 
operate and he was free to solicit and 
accept business on whatever terms, in- 
cluding rates to be charged, he deemed 
advisable. 

These advantages proved such a handi- 
cap over both common carrier motor 
and railroad freight service as to consti- 
tute the contract carrier a devastating 
competitor, especially with railroad 
freight service. From 1920 to 1931 rail- 
road |. c. |. freight tonnage declined 


1 Yearbook of Railroad Information, 1932, pp. 3°, 345 
40. 
2 Traffic World, April 2, and September 17, 1932, 


57%; and railway earned rate of return 
declined from 4.99% in 1926 to 2% in 
1931.1 No data are available as to the 
part played by contract carriers in this 
fast moving drama, but any thoughtful 
person will admit that the motor truck 
has seriously affected railway tonnage. 

Who has been adversely affected by 
the activities of uncontrolled contract 
carriers? First we place railroad ad- 
ministration, labor, individual stock- 
holders, and bondholders. As a close 
second appear banks and insurance com- 
panies as dealers in and owners of rail- 
road securities. The farmer suffers 
lowered prices resulting from motor 
truck flooding of markets for live stock, 
fruits, and vegetables, without the bene- 
fit of lowered prices being passed on to 
the consumer because much of the pro- 
duce deteriorates too rapidly.2 Motor 
common carriers of property suffer be- 
cause their unregulated competitor does 
not have to prove public convenience 
and necessity for authorization to oper- 
ate his service, nor observe a definite, 
authorized rate schedule. 

The taxpayer who pays for the high- 
way is concerned in whether the contract 
carrier compensates fully for the wear 
and tear put on the highway by the 
contract carrier, and for the business 
privilege enjoyed by the latter in the 
use of the highway. Finally, the motor- 
ist often finds highway traffic seriously 
congested by contract carrier vehicles, 
whose very presence does not promote 
highway safety, a matter of vital con- 
cern to all. 
quoted in Report of Motor Vehicle Transportation 


Committee of National Association of Railroad and 
Public Utility Commissioners, November 16, 1932. 


























The enormous increase in volume and 
distance-range of contract carrier trans- 


_ portation has created conditions of com- 


‘petition and highway congestion which 
make imperative some constructive 
scheme of control. But the uncertainty 
of plan to be applied resulting from early 
unsuccessful efforts to control contract 
carriers has greatly deterred state legis- 
latures from undertaking regulation. 

A division of opinion has persisted as 
to whether contract carriers are affected 
with a public interest. The present 
trend is strongly toward the view that 
public interest does attach to contract 
carrier activity.‘ 


IT. Unconstitutional Attempts 
to Regulate Contract Carriers 


Early motor carrier statutes generally 
sought to regulate “‘auto transportation 
companies,” “motor transportation com- 
panies,” “motor vehicles in public serv- 
ice which are public utilities,” or ““com- 
mon carrier” motor vehicles. Whether 
specifically stated or not, most of the 
statutes aimed at common carriers only. 
However, before 1930 California, Michi- 
gan, Ohio, and Florida made particular 
efforts to regulate contract carriers by 
the same statutory scheme as was ap- 
plied to common carriers. 

The California act of 1917 specifically 
empowered the Railroad Commission to 
regulate auto stages and trucks using the 
highways, for compensation, between 
definite points or over a regular route.* 


3 Two attorneys for National Automobile Chamber 
of Commerce have insisted contract carriers are not so 
affected (Brown and Scott, “Regulation of the Contract 
Motor Carrier under the Constitution,” 44 Harvard 
Law Review 530 (January, 1931); but an attorney for 
the Railway Executives in a brief filed with the Inter- 
state Commerce Commission holds that contract car- 
riers are affected with a public interest and therfore 
subject to public control. Commissioner Worth Allen 
of Colorado insists that contract carrier activity amply 
meets the public interest test as prescribed in Munn ov. 
Illinois (Public Utilities Fortnightly, November 24, 
1932). 
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Soon thereafter the state supreme court 
held as common carriers automobiles 
engaged in transportation of passengers 
or freight for hire over routes between 
cities on the public highway.® But until 
1919 the Commission sought to exercise 
no authority over non-common carrier 
vehicles.’ In that year an amendment 
to the act extended the scope of regula- 
tion to include those operators using the 
highways between definite points or on 
fixed routes “for compensation, or as a 
common carrier.” 

The purpose of the amendment was to 
enable the Commission to regulate motor 
vehicles operating for hire without prov- 
ing them common carriers. The power 
added by the amendment did not 
amount to “arbitrary discretion,” the 
state supreme court later ruled.’ The 
Commission soon demonstrated its in- 
tention to regulate contract carriers as 
coming within the scope of the amended 
statute; and on review the state su- 
preme court interpreted the act as ex- 
tending Commission power to all those 
operating motor vehicles over the public 
highways for hire, operation under a 
private contract with one corporation 
must cease until a certificate of public 
convenience and necessity should have 
been obtained. Thus did the court in- 
sist on what the statute clearly and un- 
mistakably intended—namely, regula- 
tion of private contract carriers in the 
same manner as common carriers were 
regulated.° 

4 The Texas statute of 1931 so declares; it was held 
valid by the United States Supreme Court in Stephenson 
v. Binford, Advance Opinions, October, 1932 Term, 
203-14. 

5 Statutes of 1917, Chapter 213. 

8 Western Association v. Railroad Commission of Cali- 
fornia, 173 Cal. 802 (1917). 

7 Auto Stage and Truck Transportation Department, 
Report, 1924-25, p. 29. : 

8 Holmes v. Railroad Commission of California, 242 
Pac. 486 (1925). 

9 Bolton & Bennetts v. Olsen, Rauch & Williams, Cali- 
fornia Decisions, 12,700. 
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But the California practice of regulat- 
ing private contract carriers as if they 
were common carriers came to a critical 
test in 1925. Relying on the decision 
in the Bolton case, the State Commission 
ordered cessation of operation by Frost 
Brothers, transporters of citrus fruits 
between two intrastate points under 
private contract, until the operators 
should obtain a certificate of public 
convenience and necessity. The opera- 
tors contended that the act could not 
apply to contract carriers. Reviewing 
the case the state supreme court upheld 
the state efforts on the grounds that no 
one has a “right”’ to use the highways for 
transporting private business, that com- 
mon carriers validly regulated have a 
vital interest in contract carrier activity, 
that the purpose of controlling contract 
carriers is to obtain adequate, reliable 
and regular service at fair cost, that the 
contracts involved were made five years 
after regulation was enacted. The court 
concluded that a choice was left the 
operators between accepting the terms 
of the regulation or ceasing operations. 

But the Frosts did not accept the de- 
cision of the California court as had 
Bolton. Alleging that the California 
act, as applied, transformed private 
carriers into public carriers by legislative 
fiat, plaintiffs took the question on error 
to the United States Supreme Court. 
This Court granted that the state may 
withhold the use of the highways in 
“proper cases,” denied state power to 
compel private carriers to become public 
carriers as a condition to their use of the 
highway and to submit to regulation as 
common carriers, and held that the local 


10 Frost v. Railroad Commission of California, 271 U.S. 
583 (1926). Mr. Justice Holmes in characteristic 
brevity dissented on the ground that only the question 
whether a certificate could be exacted was before the 
Court, not the conditions which the certificate could 
contain. Mr. Justice Brandeis concurred; Mr. Justice 
McReynolds prepared a separate dissent. In one 


interpretation of the California act vio- 
lated due process of the Fourteenth 
Amendment. Holding the act invalid 
as applied to plaintiffs in error as private 
contract carriers, the Supreme Court 
reversed the lower court by a 6-3 vote.!” 

The efforts of Michigan at regulating 
private contract carriers began later than 
those of California but reached federal 
court adjudication earlier than the Cali- 
fornia case. The Michigan statute of 
1923" provides: 

“No person, firm, or corporation shall en- 
gage in or continue in the business of trans- 
porting persons or property by motor vehicle 
for hire upon or over the public highways of 
this state over fixed routes or between fixed 
termini, or hold themselves out to the public 
as being engaged in such business unless and 
until they shall have obtained from the 
Michigan Public Utilities Commission a 
permit so to do, which permit shall be issued 
in accord with the public convenience and 
necessity ... 


All those so engaged are declared com- 
mon carriers and subjected to whatever 
laws exist or shall be enacted in Michigan 
governing the carriage of persons and 
property by other common carriers.!? No 
mention is made of operators transport- 
ing under private contract, and state 
administrative application subsequently 
revealed the intent of the act to regulate 
both common carriers and what proved 
to be private contract carriers. 

Duke, employing 47 trucks in trans- 
porting automobile parts between De- 
troit and Toledo under private contract 
made defore the 1923 act was passed, was 
ordered by the Michigan Public Utilities 
Commission to secure a certificate of 
public convenience and necessity and to 


other motor carrier case, Quaker City Cab Co. v. Pennsyl- 
vania, 277 U. S. 389 (1928), have three members dis- 
sented. In no other instance among the 22 decisions 
does the dissent involve more than one member of the 
court. 

1 Public Act 209, Session 1923, Section 1. 

12 Tbid., Section 3. 

















provide liability protection. He asserted 
that the act conflicted with the com- 
merce clause and violated the due pro- 
cess clause of the Fourteenth Amend- 
ment, and on this complaint obtained 
from the federal district court an injunc- 
tion against enforcement against him 
as a private contract carrier. There- 
upon, the Commission appealed. 

Through Mr. Justice Butler the United 
States Supreme Court reasoned that 
Duke was operating entirely in inter- 
state commerce, offered service under 
private contract, had not devoted his 
property to public purpose, owed no 
transportation service to the public, and 
the public was dependent on him for 
none. Therefore it declared that the 
state law exacting certificates of public 
convenience and necessity would amount 
to a deprivation of Duke’s property by 
legislative fiat, and that this transforma- 
tion of a private contract carrier into a 
public carrier with the attendant obli- 
gations constituted an unreasonable bur- 
den on interstate commerce. Conse- 
quently the application of the statute 
was invalid as to Duke.” 

The Ohio statute of 1921 subjected 
“motor transportation companies” to 
regulation. Obviously, the phrase 
could easily encompass private contract 
carriers. Two months after the Duke 
decision the Ohio Supreme Court de- 
clared the Legislature has no power by 
fiat to transform into a common carrier 
a private carrier of goods over highways 
“‘where no service of a public character 
was being rendered.” Promptly the 
Ohio Legislature so amended the regula- 
tory act as to exclude from the term 
“motor transportation companies” those 
carriers operating under private con- 
tracts.’¢ 


18 Michigan Public Utilities Commission v. Duke, 266 
U. S. 570 (1925). This is one of 11 cases treated in the 
writer’s “Motor Carriers and the Supreme Court,” 
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In spite of the Duke decision in 1925 
and the Frost decision in 1926, empha- 
sizing the inability of the state to regu- 
late private contract carriers and com- 
mon carriers alike, the Florida Legisla- 
ture in 1929 enacted that every auto 
transportation company, as defined in 
the statute, obtain a certificate that the 
present or future public convenience 
and necessity requires the operation of 
such service. Information concerning 
the applicant and proposed service are 
required in the application and the Rail- 
road Commission is authorized to grant, 
grant with modifications, or deny the 
certificate as public convenience and 
necessity requires. Previous operation 
by the applicant (if any),the effect of the 
proposed service on existing transporta- 
tion facilities, and other matters the 
Commission may consider in the de- 
cision “to qualify or disqualify applicant 
as a common carrier.” Rate schedule 
and liability bond must be filed. Cer- 
tificates would issue as a matter of right 
to bona fide operators on effective date 
of that statute. 

Reversing the trial court, the Florida 
Supreme Court held valid the 1929 act 
as applied to a contract carrier trans- 
porting exclusively the goods of one 
concern between two Florida points 
without complying with the certificate 
(and tax) requirements. Appeal was 
taken to the United States Supreme 
Court, which reasoned as follows con- 
cerning the validity of the statute: 


1. The statute on its face makes no distinc- 
tion between common carriers and a pri- 
vate carrier such as the appellant. It 
applies to all auto transportation com- 
panies stated in the statute. 


Commercial Law League Fournal, February, 1930. 


4 General Code, 614-84. 
6 Hissem v. Guran, 146 N. E. 808 (1925). 
16 Ohio General Code, Section 614-84 (a). 
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2. All carriers, public and private, are placed 
on the same basis. All must have certifi- 
cates of public convenience and necessity 
issued on like application and conditions. 
The same obligations are imposed on all. 

3. Such a scheme of regulation of a private 
carrier business clearly exceeds the power 
of the state. 


Invalidating the certificate and lia- 
bility bond requirements as applied to 
the appellant, the Court deemed it 
unnecessary to adjudge the validity of a 
mileage tax specified in the statute.!” 

The Georgia act of 1931 requires con- 
tract carriers to obtain a certificate of 
public convenience and necessity, and 
the state supreme court has denied an 
injunction against enforcement of the 
requirement.!® 

In its efforts to cope with “wild cat” 
operation the California Commission 
has recommended especially that con- 
tract carriers be required to obtain the 
certificate in order to operate. The ap- 
plicant would have to prove that public 
convenience and necessity require his 
proposed service, that he is financially 
able to perform the service, and he must 
make public all contracts on which he 
will base his operations. 

Since California proposes and Georgia 
requires the certificate of public con- 
venience and necessity for common car- 
riers, we are warranted in concluding 
here that the above positions are un- 
tenable as applied to contract carriers. 
Such a requirement is contrary to the 
Duke, Frost, and Smith v. Cahoon de- 
cisions. 

A comparative analysis of the uncon- 
stitutional efforts of California, Michi- 
gan, Ohio, and Florida at controlling 
carriers produces at least the following 
findings: (1) the statute need not 


17 Smith v. Cahoon, 283 U. S. 553 (1931). 

18 Montgomery & Atlanta Freight Lines v. Georgia 
Public Service Commission. Reported in Public Util. 
ities Fortnightly, December 8, 1932, Special Section 717. 


Specify private contract carriers as within 
the scope of regulation set down for 
common carriers; (2) statutes obviously 
intending regulation of both types alike 
cannot be validly applied to private 
contract carriers; (3) whether the con- 
tract carrier operation is intrastate or 
interstate does not enable the state to 
control contract carriers in the same 
manner as common carriers;!® (4) like- 
wise irrelevant is the question whether 
the contracts were made prior or subse- 
quently to enactment of the regulatory 
measure;”” (5) reliance (as in the case of 
California) on legislative determination 
to include private carriers within the 
statute is insufficient, even on the 
grounds that no vested or natural right 
to use the highway for profit supplies a 
basis for putting both types on equal 
regulatory footing, or that it is necessary 
to obtain proper service and provide 
equal opportunity for common carriers, 
or that the statute leaves the private 
carrier a choice whether he will cease 
operation or devote his property to a 
public or quasi-public purpose; (6) in 
the Duke, Frost, and Hissem cases the 
Court negatived the attempts to regu- 
late contract carriers and common carri- 
ers alike, in each case the attempt con- 
stituting transformation of contract car- 
riers into common carriers contrary to 
due process; (7) because of uncertainty, 
vagueness, and indefiniteness of its pro- 
visions, the Florida act evidenced no 
severability of requirements applicable 
to common and contract carriers but un- 
constitutionally sought to apply to both 
the same plan of regulation; (8) a cer- 
tificate of public convenience and neces- 
sity cannot be required of a private con- 
tract carrier. 


19 Interstate operation in Duke case; intrastate in 
others. 

20 Contracts were made prior to regulation in Florida 
and Michigan; subsequently in Ohio and California. 
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While the United States Supreme 
Court in the Duke, Frost, and Smith v. 
Cahoon decisions has established beyond 
cavil that the state cannot regulate 
both types of carrier in the same manner, 
if the states wish to regulate contract 
carriers, they must do so by a plan differ- 
ent from that applied to common car- 
riers. None of the opinions suggests 
that contract carriers cannot be regu- 
lated as such. And in the Frost opinion 
the Court disclaimed all attempts at 
challenging state power to regulate car- 
riers private in name but common in 
fact. Whether a carrier is common or 
private depends on what he does, not 
on what he is labeled or how he styles 
himself.”4 


IIT. Valid Devices for Regulating 
Contract Carriers 


Since 1929 several states, particularly 
Oklahoma, Florida, Kansas, and Texas, 
have legislated validly on contract car- 
riers. These measures have recognized 
contract carriers as a class separate from 
common carriers and from special types 
of vehicles transporting owner’s prop- 
erty, road materials, agricultural prod- 
ucts, and newspapers from publishers to 
subscribers. 

The most important device employed 
to effectuate control is the permit or 
license exacted from contract carriers. 
This is usually granted the applicant on 
furnishing specified information, com- 


21 The Colorado Supreme Court in Davis v. Colorado, 
276 Pac. 801. This standard of determination was 
applied by the United States Supreme Court in the 
Duke opinion. Numerous cases involving “Who is a 
Motor Common Carrier?” have been presented by the 
writer in Bus Transportation (New York: McGraw- 
Hill Co., May, 1929) and in Chapter 4 of Motor Carrier 
Regulation in the United States (Spartanburg, S. C.: 
Band and White, 1929). The more recent cases invelv- 
ing what is a contract carrier are: Re Patton (Ohio), 
P. U. R. 1931 D 38; De Matteis v. Fones (New York 
Supreme Court), 255 N. Y. Supp. 178 (1932); and 
Grolbert v. Board of Railroad Commissioners (U. S. Dis- 
trict Court), 60 Fed. (2nd) 321 (1932). 
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plying with operative regulations and 
payment of fees. By raising no question 
as to the public utility character of the 
service proposed by contract carriers, the 
permit stands in marked contrast to the 
requirement of common carrier appli- 
cants that they prove public convenience 
and necessity as a basis for their pro- 
posed service.” 

To promote public safety, the state 
may require that contract carriers main- 
tain their vehicles in a safe condition, 
provide identification of vehicles, oper- 
ate them safely, and report to state au- 
thority accidents arising in course of 
operation. Qualifications for drivers 
of these vehicles may be prescribed and 
their hours of work fixed.” 

In the case of Continental Baking Co.v. 
Woodring, just referred to, the Supreme 
Court upheld the state requirement that 
contract carriers furnish liability protec- 
tion of such reasonable amount as the 
public service commission deems sufh- 
cient to “protect the interests of the 
public in regard to the number of persons 
and amount of property involved” 
against injuries and damages resulting 
from the negligent operation of the con- 
tract carrier only to the extent of protecting 
third persons against injuries, and dam- 
age to their property.” 

A Florida act prescribing for common 
and contract carriers alike a comprehen- 
sive scheme of regulations including lia- 
bility insurance was invalidated by the 


22 Considerations influencing the granting of common 
carrier certificates have been treated by the writer in 
“*Factors in Granting Certificates of Public Convenience 
and Necessity,” 5 Indiana Law Fournal 243 (January, 
1930). 

Schwartzman v. Stahl (U. S. District Court, Mis- 
souri), 60 Fed. (2nd) 1034 (1932); Continental Baking 
Co. v. Woodring, 286 U. S. 352 (1932). 

* Continental Baking Co. v. Woodring, supra n. 23. 

% Italics are mine. This limited liability suggests a 
similar pronouncement in Sprout ov. South Bend, 72 
Lawyers Ed. 833 (1928), involving an interstate carrier 
of passengers. 
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United States Supreme Court on grounds 
of inseverability of the statute. But the 
Court approved the principle of the 
state requiring liability protection of 
contract carriers by saying: 

“‘We entertain no doubt of the power of the 
state to insist upon suitable protection of the 
public against injuries through the opera- 
tions, on its highways, of carriers for hire, 
whether they are common carriers or private 
carriers.” 


A third form of control applied to con- 
tract carriers is set forth in limitations 
on weight, length, and width of loaded 
vehicles. The Oklahoma regulation 
validly recognizes a vital relation be- 
tween the loading of a truck and the 
wear resulting to the highway surface.?” 
Florida limits of 16,000 pounds total 
weight for contract trucks and 24,000 
pounds for common carrier trucks have 
received approval.?§ 

The need for weight and size limits 
has received decidedly emphatic recog- 
nition in Texas, whose statute of 1931 
institutes the most comprehensive size 
and weight restrictions yet enacted on 
motor carrier vehicles.”® Whether these 
restrictions could be applied to an opera- 
tor in contract and common carriage in 
intrastate and interstate commerce with- 
out violating due process, denying equal 
protection, or conflicting with the com- 
merce or contract clause came before the 
Supreme Court, whose essential reason- 
ing may be summarized as follows:*° 

First, as to weight limits and due pro- 
cess: (1) the 7,000-pound net-load limit 
is not so arbitrary as to deprive truck 
operators of their property without due 


°6 Smith v. Cahoon, supra n. 17. 

7 Broadway Express 0. Murray, 60 Fed. (2nd) 293 
(1932). 

28 City Grocery Co. v. State Road Department, 60 Fed. 
(2nd) 331 (1932). 

29 Chap. 282, Sections 2, 3, 5, 7. Maximum width, 
96 inches; height 1234 feet; length of one vehicle 35 
feet, 45 feet for any combination; beyond city limits no 
vehicle whose net weight exceeds 7,000 pounds is 
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process; (2) state control over its high- 
ways ... extends to prevention of 
wear and hazards by vehicles of excessive 
size and undue weight of loads, limita- 
tions on which clearly come within legis- 
lative discretion; (3) the weight restric- 
tion would impose on the state “an in- 
tolerable supervision hostile to basic 
principles of our government and wholly 
beyond the protection intended by the 
Fourteenth Amendment” which does 
not require scientific exactness as a 
criterion of constitutional power”; (4) 
the legislature has wide range in fixing 
the limits, is entitled to form its own 
judgment, and its action, within its 
lawful range, cannot be set aside because 
compliance with the judgment is burden- 
some; (5) there appears no constitu- 
tional distinction admitting the power 
of the state to fix total load limit while 
denying authority to fix net load limit. 

Second, as to the equal protection 
clause: (1) neither the specified exemp- 
tions, the classification of carriers of 
persons and carriers of property, nor the 
length limits for separate vehicles and 
combinations operated in the two situa- 
tions set forth in the statute violate equal 
protection; (2) setting size and weight 
limits for vehicles allowable on the high- 
ways is not invalid “because it favors 
transportation by railroad against trans- 
portation by motor truck,” for the state 
may encourage a fair distribution of 
“traffic to the end that all necessary 
facilities shall be maintained and that 
the public shall not be inconvenienced by 
the inordinate uses of its highways for 


allowed to operate, or whose weight exceeds 600 pounds 
per inch of tire width. These limits do not apply to 
busses, agricultural machinery, water-drilling, or high- 
way-building machinery. The length, width, and 
weight limits are much more liberal for vehicles trans- 
porting goods from point of origin to the nearest re- 
ceiving station of common carrier capable of transport- 
ing the load or from such station to destination, pro- 
vided the vehicles move over nearest practicable route. 
30 Sproles v. Binford, 286 U. S. 374 (1932). 














the purposes of gain”; (3) in classifying 
and regulating motor vehicles permitted 
on the highways the legislature may con- 
sider the frequency and character of use 
made of the highway by the various 
classes of operations and adapt the regu- 
lations to the class of operations which, 
because of their extensive and constant 
use of the highways, made the regula- 
tions necessary. 

Third, as to the commerce clause, 
calling attention to the law established 
in Morris v. Duby," that congressional 
acts do not withhold from the state its 
police power to conserve the highways 
and promote safety by reasonable regu- 
lations applicable alike to vehicles in 
interstate and intrastate commerce, the 
Court characterized as without merit 
the contention that the load limit vio- 
lates the commerce clause. 

Fourth, as to the contract clause, the 
Court reasoned that state fixing of load 
limits allowable on the highways which 
are otherwise valid constitute no unlaw- 
ful violation of existing contracts. 

Finally, the Court stated that the stat- 
ute in its classification and its termin- 
ology did not fail for lack of certainty, 
nor did legislative empowering of the 
highway commission to allow emergency 
transportation of loads exeeding limits 
fixed by the statute constitute unlawful 
delegation of power. 

Without constituting an unreasonable 
interference with interstate commerce or 
depriving of property without due pro- 
cess the state may require a contract 
carrier in interstate commerce to prove 
financial responsibility.** And it appears 
that within the limits of reasonableness 
contract carriers may be supervised by 
the state as to accounting, schedules, 
service, method of operation; be re- 


31 974 U. S. 135 (1926). 
% See note 27 above. 
33 See note 24 above. 
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quired to make reports and furnish in- 
formation to the public service commis- 
sion, and submit to general supervision 
and regulation in their relations to the 
traveling and shipping public. 

Finally, the hand of public authority 
may be laid heavily upon the con- 
tract carrier through taxation. Valid 
are the Oklahoma tax requirements 
of a %-cent mileage tax for contract 
carriers, 2-cent for common carriers, 
and exemption for a list of specified 
special operators; application fees of 
$100 for contract and common car- 
riers, and $10 for the special class; a 
graduated capacity tax exacted of all 
carriers,*4 and regular license fees re- 
quired of all automobiles in Oklahoma. 
The court reasoned that (1) payment of 
the tax by the interstate contract carrier 
involved was predicated on use made or 
to be made of the highway; (2) exemp- 
tion of the special class from the mileage 
tax rests on a distinction between this 
class and other carriers and does not dis- 
criminate against contract carriers; (3) 
the mileage tax relates directly to high- 
way use, and a higher mileage tax on 
contract carriers than on common car- 
riers is justified because it is more ex- 
pensive to inspect and supervise contract 
than common carriers; (4) calculating 
the capacity tax on the basis of maxi- 
mum load rather than on manufacturer’s 
rated capacity prevents abuse by the 
carriers using trailers, thereby increasing 
the rated capacity possibly three-fold; 
(5) to protect safety and convenience of 
the public the state may require even of 
interstate trucks such taxes as will pay 
for administering the regulations and 
constitute a fair contribution to the 
costs of highways and on these grounds 


the Court denied that the taxes in their 


% And in case of appellant contract carrier, applied 
to maximum load rather than to manufacturer’s rated 
capacity of vehicle. 
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aggregate constitute a burden on inter- 
state commerce or deprive plaintiff of 
property contrary to due process, and 
dismissed the complaint.® 


IV. Stephenson v. Binford— 
Contract Carriers Slow Down! 


Stephenson v. Binford® constitutes 
such a significant mile-post in contract 
carrier regulation as to warrant a state- 
ment of the essential provisions of the 
Texas motor carrier act involved before 
considering the reasoning of the Supreme 
Court interpreting the act. 

Declaring in its general policy that 
motor carrier transportation of passen- 
gers and property over the highways is 
affected with a public interest, that in- 
crease in highway travel and hazards 
necessitates rigid regulations to promote 
safety and preserve the highways, that 
transportation of property on the highways 
should be restricted as required by general 
public interest, and that all transportation 
agencies of the state should be so correlated 
as to serve best the interests of the general 
public,” the Texas motor carrier act of 
1931 recognizes contract carriers as a 
class separate from common carriers, 
prescribes a permit for the former and a 
certificate for the latter, and forbids issu- 
ance of a certificate to any person operat- 
ing as a contract carrier, or a permit to 
any person operating as a common 
carrier.®® 

The Railroad Commission must, after 
a hearing, deny the permit for contract 


% Broadway Express 0. Murray, supra n. 27. In 
Grolbert v. Oklahoma Tax Commission, supra n. 21, de- 
cided the same day, the district court saw the “issues, 
objects and purposes practically identical” to those in 
the Broadway case, and on authority of that decision 
dismissed the complaint in the Grolbert case. 

% United States Supreme Court, Advance Opinions, 
October Term, 1932, 203-14. Decided December 5, 
1932 by vote of 8 to1. Mr. Justice Butler stated no 
grounds for his dissent. 

37 Italics are mine. 


carrier service if it is convinced “that the 
proposed operation of any such contract 
carrier will impair the efficient public 
service of any authorized common carrier 
or common carriers then adequately 
serving the same territory.’®? The Com- 
mission may regulate the operation of 
contract carriers competing with com- 
mon carriers over the highways, and fix 
the rates to be charged by contract car- 
riers which must not be lower than those 
prescribed for common carriers offering 
the same type of service. Liability pro- 
tection is prescribed for all motor car- 
riers. 

Stephenson et al., transporting goods 
between various Texas points under pri- 
vate contracts specifying the charges for 
the service, failed to obtain an injunction 
against enforcement of the act and ap- 
pealed to the United States Supreme 
Court. Appellants*® contended that (1) 
the measure converted them into com- 
mon carriers by legislative fiat; (2) their 
contract and property rights were vio- 
lated by the provisions which in terms or 
in effect affixed the public interest label 
to their operations; (3) appellants were 
denied equal protection by the provisions 
requiring permit of contract carriers but 
not of the special carriers, and by other 
regulations not applicable to owner- 
operators transporting their own goods 
over the highways under approximately 
the same conditions. 

The reasoning of the United States 


38 Laws 1931, Texas Motor Vehicle Act of 1931, 
Section 6 bb. Under Section 6 (d) special permits may 
be issued to transporters of wool, mohair, milk, and live 
stock on terms deemed by the Commission as properly 
protecting the highways and public safety. 

39 Section 6 (c). 

40 One of appellants’ counsels, Mr. La Rue Brown, 
an attorney for the National Automobile Chamber of 
Commerce and joint author of an article in Harvard 
Law Review (op. cit., supra n. 3), is emphatically posi- 
tive that contract carriers are not affected with a pub- 
lic interest. There is much evidence that his view is 
untenable. 
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Supreme Court can be summarized 
under five headings as follows: 

I. The purpose of the act. Private use 
is the primary purpose of public high- 
ways; commercial use thereof the legis- 
lature may, “generally at least,” with- 
hold or allow on conditions it considers 
proper. One of the aims of the act is to 
conserve the highways, and if the legis- 
lature had further purposes which, apart 
from this one, were unconstitutional, 
that fact would not invalidate this act. 
This measure sets up highway regula- 
tions. 

2. The act is justified as a highway regu- 
lation. Recently freight which would 
otherwise be transported by railroads has 
decreased because of unregulated con- 
tract-carrier use of the highways. The 
legislature may act to lighten this burden 
added by contract carriers; to do so 
was one of the chief ends of the pro- 
visions here attacked. It is not for the 
courts to determine the extent to which 
they tend toward their objective, ‘the 
degree of their efficiency,” or their close- 
ness to the objective sought. “Jt is 
enough if it can be seen that in any degree 
or under any conceivable circumstances 
there 1s an actual relation between the 
means and the end.’ 

3. Are contract carriers converted into 
common carriers? No attempt is made 
by any provision of the statute or by the 
act as a whole to convert one type into 
another. “Certainly the statute does 
not say so.” Aclear distinction between 
the two types evinces the legislative 
intent to avoid all semblance of convert- 
ing. In some instances the measure ap- 


“1 Italics are mine. “Any degree” of relationship re- 
y aeg’ p 


places the usual “reasonableness.” Is not this the 
zenith of liberal interpretation of state power? 

“ The Court points out that the Duke and Frost de- 
cisions do not apply, in that the Michigan act declared 
all persons transporting property for hire over the 
highways of the state should be common carriers; and 
that in the Frost case California legislation would re- 


plies similar, if not identical, regulations 
to both types, but those properly applied 
to common carriers appropriately may 
be applied to contract carriers. Con- 
tract carriers are not forced to become 
common carriers, but may continue to 
operate exclusively under private con- 
tracts. 

While the Court thinks the relation 
exists between the conditions of the per- 
mit and protection against impairment 
of adequate common carrier service in 
the area, the conclusion of the legisla- 
ture is binding, for the Court cannot say 
the legislature manifestly erred in reach- 
ing it. Impairment of railroad service 
necessarily adds in some degree to high- 
way burden, and any diverting of traffic 
from the highways to the railroads will 
relieve the former and contribute to 
their conservation. Forbidding lower 
rates to contract carriers than those of 
railroads tends definitely to relieve high- 
ways by diverting traffic therefrom to 
the railrcads. A substantial relation 
exists between the means adopted and 
the end sought. 

4. As to freedom of contract. Perform- 
ance of the contracts contemplates the 
use of the highways. The state may 
regulate highway use, and it would be 
strange law that the contracts could not 
be regulated so far as their performance 
depends on highway use. Contracts 
contemplating the use of highways must 
be considered made in contemplation of 
state regulatory power; and contracts 
existing on effective date of statute “are 
to be regarded as subject to future con- 
stitutional power of the state.” 


quire contract carriers to obtain a certificate of public 
convenience and necessity, thereby forcing them to 
devote their property to public use, and assume the 
obligations of common carriers. Neither does Smith v. 
Cahoon apply, for the Florida act made no effort to 
separate the regulations for contract carriers from those 
applicable to common carriers.. The Texas legislation 
under review avoids all these shortcomings. 
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While only minimum rates are fixed, 
and contract carriers are free to charge 
as much as they can get, the fixing of the 
minimum does constitute an interference 
with the freedom to contract, but not in 
the sense of the Fourteenth Amendment. 


5. As to equal protection. Permitting 
the Railroad Commission discretion to 
issue special permits does not deny equal 
protection to contract carriers, because 
the attorney general and Railroad Com- 
mission have expressed the view that 
special permit recipients operating as 
common or contract carriers must com- 
ply with the provisions applicable to 
their respective classes. Nor does any 
unlawful discrimination arise from the 
act as applied in exempting shipper- 
owners from regulation. Thus the court 
views as only incidental the beneficial 
effects to railroads resulting from the 
permit conditions and rate-fixing pro- 
visions, both of which the court upholds 
as promoting public safety and preser- 
vation of the highways. 


Significant as Stephenson v. Binford is 
for what it establishes, it is further im- 
portant for the questions presented but 
not answered. Are contract carriers 
affected with a public interest? Could 
the measure, independent of its relation 
to conservation of the highway, be justi- 
fied as a regulation necessary to protect 
the public service of authorized common 
carriers adequately serving the area? 
These questions the Court left aside as 
unnecessary to determine. In case no 
railroad were substantially involved, 
but only authorized motor common 
carriers, could application of the permit 
and rate provisions be wholly justified as 
highway conservation measures? Can 
the state require contract carriers to pro- 
vide liability protection against damage 


43 In the last six years registered trucks in Texas in- 
creased 300%: from 65,000 in 1924 to 206,000 in 1930. 
An instructive survey of the highway transportation 


to property arising in actual operation 
of the carrier? The Court said that as 
no effort had been made to enforce the 
issuance provision, appellants could not 
complain. Since the question had not 
been passed upon by any state court, 
the Supreme Court said it “should not 
adopt a construction which might render 
the provision of doubtful validity but 
await a determination of the matter by 
the courts of the state.” 


V.. Conclusions and Significance 


This examination of the regulation of 
contract carriers warrants the following 
conclusions: 

Z. In General. Particular advantages 
of contract motor transpcrtation over 
railroad freight service bid fair to be- 
come more marked when economic re- 
vival arrives. Because of (1) the enor- 
mity of truck operation® in contract 
carrier service, (2) the severe competi- 
tion suffered by common carriers, espe- 
cially railroads whose business has seri- 
ously declined and whose profits have 
disappeared, (3) increased congestion of 
trafic with greater attendant highway 
danger and lessened highway efficiency 
and preservation, we are rapidly arriving 
at a consensus that contract carriers are 
affected with a public interest, and there- 
fore should be regulated. The railroads, 
motor common carriers of property, 
those taxpayers who ultimately finance 
the highways, and finally contract ship- 
pers are the logical interest-groups to 
urge the regulation of contract carriers. 

Constitutional guarantees most fre- 
quently invoked in the litigation are due 
process and equal protection of law; the 
freedom of interstate commerce from 
state-imposed burdens; and, of course, 
most important, freedom of contract. 


problem in Texas is presented by the district court for 
the southern district of Texas and stated at length by 
the United States Supreme Court in Sproles v. Binford, 
supra Nn. 30. 
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2. As to the law established to date. 
Until the Oklahoma act of 1929, stat- 
utes seeking to control contract carriers 
failed to name them or to recognize them 
as a class apart from common carriers; 
these statutes were held invalid. The 
Frost, Duke, and Smith v. Cahoon de- 
cisions mark the most significant dis- 
tinction for the regulation of contract 
carriers—namely, that they cannot be 
required to prove public convenience 
and necessity for proposed service as a 
condition to operate. Such a require- 
ment would inevitably imply a trans- 
formation“ into common carriers against 
the will of the contract carrier and in 
violation of due process. © 

Following the law established in the 
three cases just referred to, several 
states have enacted statutes recognizing 
contract carriers as a separate class, and 
granting them permits or licenses, for 
which proof of public convenience and 
necessity for service is not required. But 
the Texas statute directs the denial of 
the permit, if the Commission is con- 
vinced the proposed contract carrier 
service will impair the efficiency of any 
common carrier adequately serving the 
area concerned. Such a condition is 
based on the obligation to regulate all 
transportation facilities in the best in- 
terest of public welfare, to preserve the 
highways, and to promote public safety. 
With railroads and motor common car- 
riers in the financial doldrums, and the 
increasing burden and congestion on 
highways, any commission could deny a 
large proportion of applications for per- 


mits, and it would be extremely difficult 


“ Some consideration of what does transform con- 
tract carriers into common carriers appears in the 
writer’s book cited in note 21 at pp. 48-9. 

4 Oklahoma legislated in 1929, after the Duke and 
Frost decisions and before the Smith v. Cahoon decision. 

Stephenson v. Binford, supra n. 36; Continental 
Baking Co. v. Woodring, supra n. 23; Sproles v. Binford, 
supra n. 30. 
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to prove the commission in error. The 
permits would be denied because of 
adequacy of existing service, a prime factor 
widely recognized in denying certificates 
of public convenience and necessity to 
motor common carriers. Certainly this 
basis of granting the permit, approved 
by the Supreme Court in Stephenson v. 
Binford, makes the permit approach 
closely the certificate of public con- 
venience and necessity. 

By conditioning the issuance of con- 
tract carrier permits to commission 
satisfaction that proposed service will 
not impair that of common carriers ade- 
quately serving the area, the Texas 
statute seeks to divert traffic from the 
highways to the railroads, and thereby 
conserve the highways. Likewise is 
highway conservation encouraged by 
prohibiting contract carriers from charg- 
ing lower rates than those of railroads 
for similar service. 


The state may require an applicant - 


for a permit to prove that he is finan- 
cially responsible for furnishing the 
service he proposes, that he has paid the 
fees, and that he has complied with the 
regulations, especially those relating to 
public safety and preservation of the 
highways. 

Liability protection can be required of 
contract carriers only to the extent of 
protecting third persons against per- 
sonal injury and damage to their prop- 
erty, not for protecting passengers or 
cargoes carried.‘7 But in providing regu- 
lations for promotion of safety and 
preservation of the highways the legisla- 
ture has a wide range of power in the 


47 Continental Baking Co. v. Woodring, supra n. 23. 
This pronouncement is in line with that of the Supreme 
Court in Sprout v. South Bend (supra n..24), dealing 
with insurance as applied to an interstate common 
carrier of passengers. Insurance features of the Florida 
act of 1929 and of the Texas act were not passed upon 
by the Court in Smith 0. Cahoon and Stephenson 0. 
Binford. 
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exercise of which scientific exactness as a 
criterion of power cannot be required.“ 

Gross and net weight limits may be 
fixed for contract carrier vehicles, and a 
higher limit allowed for common car- 
riers than for contract carriers;*® the 
state has wide discretion in fixing size, 
width, and total weight limits, and may 
exempt busses and specified owner- 
operated vehicles from the weight limits 
prescribed for all motor vehicles operat- 
ing on the highways.*° 

Valid forms of taxation applied to con- 
tract carriers and common carriers in 
intrastate or interstate commerce are 
the permit application fee of $100, regu- 
lar license fees required of all motor ve- 
hicles in the state, a graduated carrying 
capacity tax,*! and a mileage tax.” 

The state may protect railroad and 
other common carriers by denying per- 
mits to contract carriers where to grant 
them would impair the efficiency of com- 
mon carriers adequately serving the 
area concerned. Such a policy is war- 
ranted by obligation of the state to regu- 
late all transportation facilities in the 
best interests of public welfare, and by 
the diversion of traffic from the highway, 
thereby preserving the highway and 
promoting public safety. 


48 Sproles v. Binford, supra n. 30. 
49 Broadway Express v. Murray, supra n. 27; City 
Grocery Co. v. State Road Department, supra n. 28. 


50 Texas act of 1931,.Section 3 (a), upheld in Sproles 
v. Binford, supra n. 30. 

5tThe United States district court held valid this 
form of tax as applied to interstate contract carriers in 
Oklahoma (Broadway Express case, supra n. 27), but 
the Supreme Court decision in Interstate Transit Co. v. 
Lindsey, 283 U. S. 183 (1931), held invalid a privilege 
tax graduated according to carrying capacity of busses 
operated in interstate commerce. 

Often has the interstate contract carrier appeared in 
the regulation. Invalidity of the Michigan effort to 
require a certificate of Duke did not depend on the 
interstate character of his operation, and this is em- 
phatically evinced in the Frost opinion. Contract car- 
riers doing interstate business must obtain the permit or 
license (Broadway Express case, supra n. 27). Load 
limits applied alike to contract vehicles in interstate 


Likewise through restrictive size and 
weight limits on motor trucks can the 
state favor the railroads.“ Finally, by 
fixing minimum rates for contract car- 
riers not lower than those prescribed for 
common carriers® with whom they are 
competing, the state possesses an effec- 
tive weapon with which to defend the 
railroads engaged in economic warfare 
with contract moter carriers. 

3. 4s to further regulation. As the 
Duke, Frost, and Smith v. Cahoon de- 
cisions stand like sentinels guarding the 
left road closed to state efforts at regu- 
lating common and contract carriers 
without distinction, so do Continental 
Baking Co. v. Woodring, Sproles v. Bin- 
ford, and Stephenson v. Binford take po- 
sitions as escorts ushering the states into 
further fields of constructive, constitu- 
tional control of contract carriers by 
statutes embodying the principles an- 
nounced. 

More influential than the other two, 
the Stephenson decision has already be- 
come a recognized landmark from which 
regulation is taking its cue. The Su- 
preme Court of Montana has modified 
its earlier position relative to private 
motor carrier regulations, and three 
cases in the Colorado Supreme Court* 
and intrastate commerce are valid (Sproles o. Binford, 
supra n. 30.) Liability protection (Continental Baking 
Co. v. Woodring, supra n. 23) and financial responsi- 
bility may also be demanded (Broadway Express 
case). In taxing contract carriers operating interstate, 
the state can exact only an amount compensatory to 
the facilities furnished (Broadway case). Regulation 


of interstate motor transportation in 1931-32 is treated 
by the writer in United States Law Review, June and 
July, 1933. 

82 Broadway Express case, supra n. 27. 

53 Sproles case, supra n. 30. 

54 Tid. 

55 Stephenson v. Binford, supra n. 36. 

56 Bushnell v. People, People v. Montgomery, and 
McDill o. Northeastern Motor Freight, Inc., reported in 
Public Utilities Fortnightly, March 30, 1933, Special 
Section, 432-33. A timely article on approaching re- 
strictions of contract carriers is Greenleaf and Teviot- 
dale, “The Coming Curb on Contract Carriers,” 
Public Utilities Fortnightly, March 2, 1933. 
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have been decided in keeping with the 
Stephenson decision. In the 1933 ses- 
sion six legislatures have enacted regula- 
tory measures which include contract 
carriers,*” and other states will probably 
soon do likewise. 

Developments to date indicate clearly 
the direction regulation is likely to take 
in the future; and they invite specula- 
tion as to the extension of the regulatory 
principles established: (1) To promote 
public safety and preserve the highways 
for their primary purpose, how far will 
the state go in restricting the number, 
weight, and size of contract carriers? 
(2) Can and will the state set up compre- 
hensive regulations for service by con- 
tract carriers, as it has done for common 
carriers?®§ (3) Will the doctrine of lia- 
bility insurance for protecting third per- 
sons and their property be expanded to 
include cargo insurance? (4) Will the 
railroads be allowed to enter the field of 
contract transportation by motor, as for 


57 Maine, Minnesota, Nevada, Oregon, Indiana, and 
Utah. (Public Utilities Fortnightly, June 8, 1933, 
Special Section, 738). 

58See the author’s “Motor Carrier Service and 


some years they have been taking over 
common carrier transportation by mo- 
tor?® (5) When Congress establishes 
regulation of interstate motor trans- 
portation will contract carriage be in- 
cluded, and if so, to what degree will 
regulation of contract carriers as de- 
veloped by the state influence the con- 
gressional plan of control? 

To the first inquiry only necessity and 
reasonableness can be set as a limit. 
As to the third, we can expect the cargo 
insurance requirement to be permitted 
so far as intrastate contract operation is 
concerned, and possibly interstate as 
well, until and unless Congress regulates 
the latter type. It is the writer’s opinion 
that, when Congress regulates interstate 
motor carriers, contract carriers will be 
included, and state developments with 
respect to contract carriers will be largely 
adopted into the federal regulations. To 
questions two and four, the writer would 
answer emphatically in the affirmative. 


Rates,” in Cincinnati Law Review, May, 1929. 

59 Chapter 13 of the writer’s book cited in note 21 
supra; and his “Recent Trends in the Bus v. Rail Case,” 
Bus Transportation, December, 1931. 
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The Iowa Conservation Plan: Its Bearing 
upon General Land Planning 


By JACOB L. 


WO years ago the Iowa Legislature 

adopted a joint resolution! direct- 

ing the State Board of Conservation 
and the State Fish and Game Commis- 
sion jointly to set aside a $25,000 fund 
for the purpose and to prepare a compre- 
hensive plan which ‘when completed 
shall constitute a definite and well- 
ordered twenty-five year budgeted pro- 
gram toward which the various funds 
available for conservation in Iowa may 
be concentrated and spent in an orderly 
and scientific development of the natural 
resources, recreational areas and park 
systems of the whole state,” and to en- 
gage a planning consultant to supervise 
the preparation of the plan. This move- 
ment had been generating in Iowa for at 
least a decade and it was crystallized 
through the efforts of the members of 
the Board and the Commission, with 
support from many individuals and or- 
ganizations. 

While the original proposal empha- 
sized, on one hand, the selection and de- 
velopment of state parks, and, on the 
other hand, the conservation of wild 
life, both the authorization of the legis- 
lative resolution and the factors entering 
into the various problems dictated that 
a much wider field should be covered. 
It was evident from the start that such 
matters as land-use planning, erosion 
control, woodland preservation and re- 
forestation, and the conservation of sur- 
face waters particularly would have to 
be included in the plan. Hence, the 





11931 Iowa Acts, ch. 337. 
* Prepared for the Iowa Board of Conservation and 
Towa Fish and Game Commission by Jacob L. Crane, 


CRANE, JR. 


project became from the start a general 
conservation-planning enterprise and it 
has developed into a plan comprising 
many of the basic elements for compre- 
hensive state planning. 

To carry out the work it was necessary 
to organize a large and varied staff 
made up of specialists from many fields, 
including biologists, foresters, fisheries 
technicians, engineers, landscape archi- 
tects, geologists, archaeologists, and 
sanitarians. From the point of view of 
the plan itself and its effective operation 
great importance has attached to the 
directing and coordinating of the find- 
ings of these various specialized scien- 
tists into one set of integrated conclu- 
sions. It was a job of re-integration en- 
gineering, bringing together again the 
work of the specialists which had become 
more or less isolated during the course of 
their scientific investigations. In build- 
ing up the personnel for the survey and 
planning work, the country was scoured 
to secure the best men available. Sel- 
dom, if ever before, in this country has 
so varied and skilled an assembly of 
talent been set to work on a coordinated 
conservation-planning project. Through 
the use of 1,200 questionnaires, and by 
drawing on individuals and organiza- 
tions qualified to give certain types of 
assistance, more than 1,000 persons con- 
tributed to the survey in one way or 
another. 

As finally submitted, after a year and 
a half of work, the Report on the Iowa 
Twenty-five Year Conservation Plan’ deals 


Jr., Consultant, and George Wheeler Olcott, Associate, 
1933. 


‘ 


Sn eee 








with matters ranging all the way from 
Indian archaeology to comprehensive 
land planning. The geologic influence 
and structure, a review of the remnants 
of Indian life, and an outline of the occu- 
pation of the State during the last 100 
years are included ina chapter on the his- 
torical background. Discussions of the 
land and water area, the landscape, the 
climate, and the character and composi- 
tion of the people lead up to quite elabo- 
rate studies of the past and prospective 
growth and distribution of population. 
These shifts in the State’s population are 
particularly illuminating and funda- 
mental for purposes of land-use plan- 
ning. For example, more than half the 
counties in the State were losing in total 
population during the 1920-30 decade. 
This flow, which in general has taken 
a northwesterly direction, reflects the 
movement from country to factory 
towns.? But, while important shifts in 
population density have been going on 
and still continue, the prospect is that 
Iowa will have a well-balanced and rela- 
tively even distribution of population. 

The conservation of the soil, Iowa’s 
basic natural resource, involves _pri- 
marily several methods of attack on the 
problem of controlling erosion. The 
most urgent conservation problem per- 
tains to the preservation of the remain- 
ing 2,000,000 acres of woodland and the 
reforestation of an approximately equal 
amount of cut-over lands. Two types of 
reforestation measures are proposed: 
(1) by natural, voluntary, but controlled, 
regrowth on lands no longer farmed, and 
(2) by planting selected varieties of 
trees. In both types the State is taking 
a hand but mainly to aid the land owner 
in various ways rather than to carry out 
the work in full.‘ 

Here, and at many other points in the 


3 The Report carries this analysis further, showing by 
a series of maps the increasing influence of the larger 
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conservation program, the most serious 
difficulties revolve around the situation 
of the landholder whose tenure is inse- 
cure by virtue of the danger of mortgage 
or tax foreclosure. If the insurance 
company, the bank, the county, or some 
other tenant is going to get the farm 
next ‘year or the year after, the present 
landholder is not in a position to con- 
serve woodlands, to rotate crops prop- 
erly, and to check erosion in the way 
that he himself would wish to if he were 
secure in his tenure. He must, for ex- 
ample, plant the immediately profitable 
cash crop, sell the woods to commercial 
buyers, and defer reforestation and 
erosion control. Hence, these funda- 
mental conservation problems overlap 
into the intricate field of agricultural 
economics and administration for their 
eventual solution, and call for the co- 
operation of all agencies of the State. 
This cooperation will be further pro- 
moted by general land and cover sur- 
veys, which are already well under way 
in several counties and by land utiliza- 
tion surveys, to be discussed in more de- 
tail later, which will supply the eco- 
nomic background for much of erosion- 
control and woodland-conservation pro- 
grams. 

The conservation of surface waters is 
extremely important in Iowa and it 
constitutes a major element in the con- 
servation plan. The program includes 
the restoration of many drained lakes 
and marshes, the protection and im- 
provement of some 60 existing lakes, the 
construction of perhaps 3o artificial 
lakes, and the improvement and control 
of streams and stream flow. Straight 
forward but highly technical measures 
are set up for conserving and promoting 
the production of fish and game and, in 
fact, for all forms of native wild life. 


towns and the industrial areas. 
‘ Report, pp. 45-6. 
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Again these projects interrelate very 
closely with such general conservation 
measures as erosion control and wood- 
land conservation. 

A new classification is set up for “state 
parks,” as they have been generally 
called heretofore. Some 70 to 80 sites of 
outstanding interest and beauty, where 
the value of the area would be injured by 
large crowds stampeding through them, 
are classified as “‘state preserves.”” They 
include historical points, points of scien- 
tific interest, from geological, botanical, 
or zoological standpoints, outstanding 
scenic areas, smaller lakeside reserva- 
tions, and seven of the finest remaining 
forest tracts. These are set up as state 
preserves, to have arrangements for 
picnicking, for some forms of recrea- 
tion, and for limited development; but 
they are not proposed for mass use. In 
recognition of the pressure of demand for 
more extensive recreation facilities to 
be provided by the State, such as swim- 
ming, boating, vacationing (inns and 
cabins), etc., about 17 sites are designed 
for classification as “state parks.” In 
effect, these areas are state preserves 
within which, on limited areas only, the 
more important recreational elements 
are introduced. There are many reasons 
for this classification in Iowa, among 
them being the considerations that 17 
well-distributed and highly developed 
state parks will take care of the require- 
ments on a geographic basis; that 
moneys available for this type of de- 
velopment ‘must be concentrated in a 
relatively few sites rather than being 
spread around over too many half de- 
veloped areas; and that these state 
parks are aimed to draw into them the 
crowds which might otherwise overrun 





5 Several of these specific surveys are well on the road 
to completion; others have barely been started, while 
still others exist only in prospect. The Report of the 
Iowa Conservation Plan has focused attention not only 


and destroy the essential character 
as well as the value of the state pre- 
serves. 

Tying together the state parks, state 
preserves, and state lakes, and taking 
advantage of several thousand miles of 
scenic location, a system of scenic high- 
ways has been laid out for consideration 
by the State Highway Department. In 
connection with the scenic highways and 
other main roads, suggestions are made 
in the Report for numerous roadside 
parks which, it is anticipated, will be 
provided eventually at intervals of 20 
to 40 miles along all primary highways. 
A program for controlling and beautify- 
ing the roadsides is set up. Further, 
many sites have come to light during the 
survey which are not qualified for state 
action and many of which are suggested 
for acquisition by municipalities or 
counties, in some cases in collaboration 
with the State. This outline touches only 
the main features of the plan which is 
necessarily elaborated into hundreds of 
details and supplementary items. 

In the field of general land planning, 
a state-wide “land and cover” survey is 
projected as the basis for all future work. 
This land and cover survey is to include 
the completion of the county soil maps, 
completion of the topographic surveys, 
detailed woodland and erosion data, 
land economic factors, careful examina- 
tion of surface waters from several stand- 
points, information on game cover and 
wild life, and much additional data on 
the fisheries situation.’ It is proposed 
that the several state and federal agen- 
cies involved in these various surveys 
join forces, in so far as it is feasible, on 
the general land and cover surveys, pool- 
ing funds and personnel and technique. 
The State will necessarily carry a large 


on the great value of such studies but also the need for 
their coordination in the interests of economy and the 
effective functioning of the plan. 
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part of the cost. The land and cover 
survey is to comprehend, or to coordin- 
ate, in one integrated project all physical 
and economic factors upon which spe- 
cific, finely adjusted general and local 
land-use and land-development planning 
must be based. 

Dovetailing closely with both the 
specific projects of the conservation 
plan and with the program for general 
state planning and land planning, the 
problem of controlling land use on a 
rational basis emerges as the key to the 
whole future of Iowa in this field. After 
reviewing many different possible de- 
vices, police power guidance of land use 
is suggested as the soundest type of 
measure for certain purposes. Zoning is 
definitely proposed in the Report to 
regulate roadside development, to guide 
commercial land uses under county ac- 
tion, and to protect the borders of state 
lakes and state parks. Further, it is 
suggested that the long-term conserva- 
tion of Jowa’s woodlands can be accom- 
plished eventually only through the 
exercise of the police power to prohibit 
the cutting of woods except with state 
sanction and under state supervision, 
in the manner long used in Europe. 
Finally, on the whole problem of ra- 
tional guidance of the use of farm lands, 
zoning under state supervision is sug- 
gested. Bills have been drafted and 
are under discussion, but none is yet in 
effect. 

Even in Iowa, where there is com- 
paratively little submarginal farm land, 
the critical problem of balancing produc- 
tion to the demand for farm products 
requires that the unsuitable land be 
taken out of cultivation. And the elim- 
ination of these submarginal lands is 
also critical to erosion control, to the 
conservation of surface waters, and to 
the woodland conservation program. 
For the state-wide protection and bene- 


fit of the farmers themselves it is sug- 
gested that, by zoning measures, the 
land unsuitable for cultivation be dis- 
tinguished from that which may prop- 
erly be used for farm crops. This ap- 
plies particularly, of course, to lands 
which will not revert to the state but 
which retain some economic value to the 
private owner for timber cropping, pas- 
ture, game cropping, or for other crops 
not now so susceptible to overproduc- 
tion. Each landholder hesitates to keep 
his semi-marginal land out of cultiva- 
tion, since his action alone only makes 
the situation better for those who do 
crop their semi-marginal lands. Zoning, 
to distinguish between eligible and non- 
eligible farming areas, would place all 
landholders on the same basis in ra- 
tionally balancing production and con- 
sumption. Zoning on such a state-wide 
basis could help all owners to accom- 
plish what they cannot effect individu- 
ally. It would not supersede, but-would 
work ‘in conjunction with, other meas- 
ures of an economic nature, such as the 
domestic allotment plan and federal or 
state participation in the leasing or pur- 
chase of submarginal land throughout 


the country. In fact, the equitable. 


adjustment of such controls as between 
the farm with a little and the farm with 
a large proportion of socially uneconomic 
land will require state action to author- 
ize trading better land for poor land, 
leasing, or other direct or indirect com- 
pensatory measures. 

All the land-survey and_ land-use- 
planning proposals are based on the 
assumption that, for the time being at 
least, the great bulk of Iowa’s land will 
remain in private ownership. Neverthe- 
less, the tendency of agricultural lands 
to return to public ownership is evident 
in Iowa, although to a much less degree 
than in many other states. No titles 
have yet actually reverted to public 
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agencies, but huge numbers are threat- 
ened with tax reversion. In any case, 
the principle of guiding the use of rural 
land through zoning, which is now so 
well established for controlling urban 
property, seems to be a logical sequence, 
in view of the present chaos in the whole 
problem of land utilization. At least, a 
generalized national land utilization plan 
is obviously essential to establishing a 
sound land-use plan for any one state. 
Funds to support the program out- 
lined in the Report are to be derived from 
many sources. The conservation plan 
includes a definite budgeted program, 
covering several specific projects. For 
the most part these estimates have 
been constructed on the basis of the 
present appropriations to the various 
departments in which the projects fall, 
and the total cost is spread over the 25 
years contemplated for the fulfillment 
of the plan. In certain cases, of course, 
where more speedy action is desirable 
in the interest of economy, as for in- 
stance in the purchase of land while 
prices are still low, this fact has been 
indicated and certain steps recom- 
mended. The plan also carries sugges- 
tions concerning possible additional 
sources of revenue for the various pro- 
jects, such as admission fees to the state 
parks, increased license fees, or use of a 
portion of the automobile and gasoline 
tax income for this work. On the whole, 
the costs have been kept to a minimum 
and it is estimated that the plan could 
be completely financed “if once a year 
each family in Iowa contributed fifty 


”> 


cents.” Surely this is a most reasonable 





® At the time of writing this article, however, several 
items in the legislative program suggested in the Report 


figure for financing a project which, 
together with the background studies, 
really constitutes comprehensive state 
planning, with the various state agencies 
involved becoming in effect a state 
planning commission or department. 

It is particularly interesting just now 
to find that the Iowa conservation plan 
will unfailingly work for enormous 
economies. Practically every project, 
whether it involves a specific site or an 
administrative problem, bears upon sev- 
eral phases of conservation and state 
planning, and the whole program is one 
of closely interrelated elements. While 
not officially “fixed” by legislation 
adopting the plan,® the program is in 
process of execution at many points, 
such as the construction of artificial 
lakes, lake level control, forest conserva- 
tion, expansion of erosion control work, 
etc. In some of these fields, of course, 
the plan supplements and stimulates im- 
portant work which had been going on 
previously. The material of the con- 
servation plan greatly aided the or- 
ganization of a closely-knit program for 
the civilian conservation corps project— 
a program in which each item is part of 
a long-time, balanced plan with assured 
public value, and the first state program 
to reach and receive the President’s 
approval. Thus, at one stroke, the 
whole conservation plan project was 
justified. Further, the plan will receive 
through this civilian corps work a great 
impetus and push forward. Iowa, by 
pioneering in conservation planning, is 
moving in harmony with the general 
trend toward state planning. 





had already been introduced and were under considera- 
tion by the 1933 Legislature. 











The Value of the Service: Its Various 


Meanings and Uses 
By ELEANOR HEYMAN 


The Concept of Value of the Service 


HE term “value of the service” 

has been given so many varying 

interpretations that it has come to 
be regarded as a catch-all for every doubt 
concerning the validity of costs in rate 
problems. At times, one is tempted to 
think of it as a vitamin, its exact com- 
position unknown, but its absence or 
insufficiency indicated by its effects. 
Economists, judges, and those speaking 
for the utilities themselves have occa- 
sionally attempted to define the term, 
but the results of their efforts show no 
unanimity of opinion. 

Competition forms the kernel of some 
definitions of ‘“‘value of the service,” 
such as the one offered by the Rate Re- 
search Committee of the National Elec- 
tric Light Association,! which holds the 
value of the service to be represented by 
the amount a user would have to pay 
for the same or equivalent service under 
fair but not destructive competition. 
Cabot,? too, links competition with value 
of the service. On the other hand, com- 
petition may be excluded entirely in 
considering value of the service. Pigou 
identifies the concept only with condi- 
tions of monopoly, the least taint of 
competition serving to divorce the rate 
under consideration from the value of 
the service principle. He looks upon this 
principle as a type of discrimination in- 


IN. E. L. A. Report, 1914, p. 11. 

2“Public Utility Rate Regulation,” 7 Harvard Busi- 
ness Review 257-266 (April, 1929). 

3 Economics of Welfare (London: Macmillan Co., 
1929), p. 290. 

4Re Omaha & Council Bluffs S. Ry. Co. (Neb.), 


volving different prices to different 
classes of consumers, and coming into 
existence as the result of monopolistic 
powers.’ 

Just as there is disagreement along 
the economic front, so even greater con- 
fusion exists in the ranks of the judiciary 
and regulatory bodies, and the major 
part of this paper will be taken up with a 
discussion of court and commission cases 
involving the value of the service prin- 
ciple. Not only is the meaning of the 
concept indefinite, some identifying it 
with “charging what the traffic will 
bear,” and others with abstract notions 
of reasonableness,® but grave doubt ex- 
ists as to the legality of its application, 
especially in cases where the utility 
would not earn a fair return. The 
United States Supreme Court, in the 
Brooks-Scanlon case,§ stated: ‘Even if 
it be established that the consumer pays 
more for the service than it is worth, the 
utility cannot be compelled to furnish 
it at less than cost.” The Wisconsin 
Supreme Court’ cited this case in re- 
fusing to allow rates to be reduced when 
they were yielding only a fair return, 
even though it was claimed that the 
rates were disproportionate to the value 
of the service rendered. In spite of the 
vagueness of the concept and the Su- 
preme Court decision against its use in 
1920, it has been applied, or at least 


P. U. R. 1925 D 744; Denver Union Stockyard Co. 0. 
U. S., P. U. R. 1932 C 232. “ 

5 West v. United Rys. & E. Co., 142 Atl. 870 (1928). 

6 Brooks-Scanlon v. R. R. Commission, 251 U. S. 396 
(1920). 

1 Wisconsin-Minnesota L. & P. Co. v. Wisconsin R. R. 
Commission, P. U. R. 1924 C 534. 
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lip service has been paid to it, in numer- 
ous rate cases. The Maine Supreme 
Court® accepted the value of the service 
rather than the probable rate of return 
as the controlling factor in upholding 
the Commission’s findings. In so doing 
it cited Hamilton v. Caribou Water Co.° 
wherein this statement appears: “If the 
rates established represent the maxi- 
mum.value of the service to the con- 
sumer, it cannot be said that they are 
confiscatory as to the company whatever 
may be the result upon its returns.” 


Most of the regulatory bodies using 
the phrase ‘“‘value of the service” have 
not attempted to define it, but, al- 
though they have dispensed with defini- 
tions, they could not so easily evade the 
necessity for finding measures of the 
value of the service. In order to state 
with any degree of credibility that a 
given rate exceeds the value of the 
service, there must be some means of 
showing the difference existing between 
the consumer’s evaluation and the rate 
in effect. Declining patronage is the 
most convincing measure of the differ- 
ence between the value set on the service 
by the consumer and the rate charged, 
for when rates go beyond what the con- 
sumer fixes as the maximum value of a 
utility service to him, he ceases to use it. 
The decreased patronage may have been 
attributable to various conditions, such 
as general business depression, obso- 
lescence of the art, the presence of com- 
petitive alternatives, or the decline of 
the community which the utility serves. 
These will be discussed subsequently. 
Another criterion used by commissions 
in determining the value of the service 
has been the rates charged for similar 
service under comparable conditions 
and these measures will be the subject 





8 Gilbert Gay et al. v. Damariscotta-Newcastle Water 
Co., P. U. R. 1932 E 300. 


9P. U. R. 1922 E at 804. 


of the second part of this discussion. 
Finally, consideration will be given to 
the various uses to which the concept is 
put in regulatory technique, such as the 
protection of a vested interest, the reduc- 
tion of rates in conformity with ability 
to pay, and the field in which the con- 
cept has found perhaps its widest appli- 
cation, the distribution of the rate bur- 
den among the various classes of con- 
sumers. 


Declining Patronage as a Measure of 
Value of the Service 


This group of cases includes those in 
which declining patronage was held to 
be evidence of a rate exceeding the value 
of the service. It may have resulted 
from any of the conditions mentioned 
above, or merely from the fact that the 
rates were too high and more than 
people were willing to pay. We shall 
consider this last type first. In Re 
Pacific Tel. & Tel. Co.'° the Oregon Com- 
mission used the amount of decreased 
patronage as an index to determine ex- 
actly the difference between the value of 
the service and the rates. However, 
such exactness is likely to be delusive. 
In the previous year, a rate increase had 
been granted," and the Commission, 
which was of a different composition at 
that time, stated that the cost of the 
service was the only practicable measure 
by which to establish remunerative rates, 
although the value of the service to some 
of the patrons might be less than the 
rates fixed. Since the enactment of the 
new schedule, however, the patronage of 
the utility diminished by 11%. There- 
fore, the Commission decided that this 
fact, when considered in connection with 
the normal growth which should have 
been enjoyed by the utility and its cus- 
tomers, proved the value to be 11% be- 


10P, U. R. 1923 A 531. 
" Re Pacific Tel. & Tel. Co., P. U. R. 1922 C 248. 








low: the condition which should obtain. 
In the case of a telephone company the 
difficulty for the remaining subscribers 
lies not only in the possibility that rates 
may be increased further, or that the 
service may deteriorate because of the 
decreased revenue, but also that the 
service becomes less valuable to them 
as more subscribers discontinue its use. 
This fact, coupled with the loss of rev- 
enue, the Commission predicted, would 
tend to remove the telephone from the 
various communities of the State. In 
Re Chicago Rapid Transit Co.,” it was 
brought out that after a previous rate 
reduction there had been a vast increase 
in patronage, but the return, although 
greater than before, was still insufficient. 
The Company applied for a rate increase, 
but the Commission with greater fore- 
sight and hindsight than the Company, 
refused permission, not only because of 
the vested interest that had been cre- 
ated, but also because it saw no reason 
to believe that conditions would not 
grow worse again, as they were before, 
under the proposed rates. The Oregon 
Commission™ stated that rates should 
not be fixed so high as to yield specific 
returns where the resulting rates would 
be above the value of the service, and 
would be in and of themselves unrea- 
sonably high, since the effect would be 
to decrease consumption to such an ex- 
tent that the utility would derive less 
revenue than from the existing rates. 
Numerous commissions have felt that 
lower rates may be applied, to the bene- 
fit of the utility, as well as to the benefit 
of a greater number of consumers than 
might otherwise have been served. This 
is especially true in a competitive situa- 
tion. In Re Colorado Springs Light, Heat 


&F Power Co.,'4 the Colorado Commission 


2P. U. R. 1928 D 675. 
13 Campbell v. Hood River G. & E. Co., P. U. R. 1915 
D 855. 
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refused to raise rates to the point at 
which theoretically a fair return would 
be yielded, holding that the value rather 
than the cost of service must govern in 
the establishment of gas rates in that 
locality. It stated: “Gas is strictly a 
competitive fuel, and if the price is 
made excessive, the consumer will aban- 
don its use in favor of some other form 
of fuel that may be had at a lower price.” 
It went on to state: “So long, however, 
as a reduction in the number of gas con- 
sumers and in the volume of gas sales 
does not follow an increase in rates, 
the value of the service to the consumers 
has not been exceeded.” In an Oregon 
case, the Commission was of the opin- 
ion that, at least in part, the reason why 
the utility company was failing to earn 
even a fair rate of interest on its invest- 
ment was that the rates exceeded the 
value of the service, providing no en- 
couragement to the greater use of elec- 
tricity and not producing the maximum 
revenue. The schedule of reduced rates 
ordered was said to compare favorably 
with the schedules of companies operat- 
ing under similar conditions throughout 
Oregon. Electricity in that district 
came into active competition with gaso- 
line and oil. Incidentally it may be re- 
marked here that, while Pigou’s distinc- 
tion between value of the service and 
competition has made clearer certain 
points in theoretical analysis, as value 
of the service has come to be understood 
in rate-making, his exclusion of competi- 
tion does not seem proper. The pres- 
ence of competition does affect the value 
of the service, as it affects the value of 
anything else. 

The question of maximizing the serv- 
ice is involved in many of the cases deal- 
ing with declining patronage. Since 


4P_U. R. 1918 E 960. 
1 Canyon City v. Consolidated Electric Light Co., 
P. U. R. 1917 C 162. 
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most utilities operate under conditions 
of decreasing costs, the greater the 
utilization of their plant, the greater the 
amount sold, the lower can the rates be 
made with benefit to the utility, to 
some extent. From the public’s point 
of view, the lower the rates, the more 
nearly do they correspond to the value 
set on the service by a large part of the 
population which must either stint its 
use, or do without it entirely. We come 
to the seeming paradox that by reducing 
the price of something we add to its 
value, since a service is worth nothing 
to the man who cannot pay for it. The 
system of promotional rates recognizes 
this principle in a similar way; after a 
certain minimum of a consumer’s needs 
is satisfied, the service has less and less 
value for him, and because of this de- 
clining marginal utility he is willing to 
pay only a lower rate. Especially when 
the usual return on the investment is 
not being earned is the temptation great 
to raise rates in the hope that they will 
produce a fair return. Many of the 
cases cited'® here do not involve alleged 
attempts by utility companies to gain 
exorbitant profits, but represent efforts 
to obtain an adequate return on their 
investment, that is, adequate from their 
own standpoint as investors, since the 
return they are actually receiving may 
be all that their plant is economically 


worth. In the case of a street railway _ 


the danger is particularly great. In 
Re Kankakee E. R. Co.,'” the Illinois 
Commission held that the rate-schedule 
proposed for the street railway exceeded 
the value of the service. It was stated 


16 In Re Lafontaine Tel. Co., P. U. R. 1931 A 94; 
Re Hartford Village Fire District, P. U. R. 1931 C 230; 
Re Union Tel. Co., P. U. R. 1924 B 674; Re Oregon 
Power Co., P. U. R. 1919 F 620; Benecia v. Benecia 
Water Co., P. U. R. 1923 E 273; Re Molalla Electric Co., 
P.U. R. 1922 C 810; Re Lilinois Gas Co., P. U. R. 1921 
B 430; Re Central Iilinois P. S. Co., P. U. R. 1919 E 
910; Re Castine Water Works, P. U. R. 1924 B 529, the 


that the proposed schedule contained 
rates considerably higher than the ones 
in force at the time, and that it would 
not yield to the company the maximum 
revenue, nor to the public the maximum 
service at the least cost. At other times, 
greater revenue might not be yielded by 
the increased rates requested by the 
utility, and neither would the lower rate 
fixed by the Commission produce a fair 
return; the return might remain the 
same, but a portion of the public is not 
made to suffer unnecessarily through the 
imposition of an excessively high rate, 
if the lower rate is fixed. This situation 
occurred in Re South New York P. & R. 
R. Corp.'*, and in the Ithaca Traction 
case!® which the Commission cited here, 
saying: 

“If it were a matter concerning solely the 
welfare of the company, it would be only a 
managerial duty, but the public is also con- 
cerned, and the judgment of the Commis- 
sion must be exercised, having in view not 
only the financial welfare of the company 
but the welfare of the patrons.” 


The Louisiana Commission stated in an 
analogous case:?° 


“The ten cent cash fare proposed by the 
company . . . would in many cases exceed 
the value of the service to the user. It would 
not increase the company’s earnings, and its 
sole effect would be to throw upon the work- 
ing men and women of Shreveport . . . on 
those unable to avail themselves of other 
means of transportation, an undue and un- 
reasonable burden, without any correspond- 
ing advantage to the company.” 


In the case of an obsolescent utility 
like the street railway, consumers have 


various commissions refused to authorize the rate 
schedules requested by the utilities because of their 
belief that such rates would cause the service to be 
dropped, or aggravate the decline in patronage that was 
already apparent. 

17 TIlinois No. 15,866 (1926). 

18P.U. R. 1921 D 135. 

19 New York Case No. 7,948 (1921). 

20 Re Shreveport Rys. Co., P. U. R. 1929 A 88. 











continued to use the company’s facilities 
not because their means were such as to 
make it easier for them to pay excessively 
high rates, but because their economic 
level did not permit of their turning to a 
substitute. As the Maryland Court of 
Appeals”! stated: ‘There is no reason 
why it should transfer the entire burden 
[of competition from automobiles] to 
that part of the public which must of 
necessity use its lines.” 

The phase of declining patronage that 
presents the question of whether utilities 
should be allowed, or how far they should 
be allowed, to shift the burden of decline 
to the remaining consumers has received 
recognition in some much-quoted dicta 
of the Supreme Court. In an early rate 
case” the Court stated: 


“If the establishment of new lines of trans- 
portation should cause a diminution in the 
number of those who need to use a turnpike, 
and consequently a diminution in the tolls 
collected, Hs t is not in itself a sufficient rea- 
son why ‘the corporation operating the road 
should be allowed to maintain rates that are 
unjust to those who must and do use its 


property.” 

Therefore the Court held that the nature 
and the value of the service rendered by 
the company should be considered in a 
general inquiry into rates. Although 
in point of fact the Court held rates that 
did not provide a return on the capital 
stock to be unconstitutional, the part of 
the opinion that declares that it is not 
to be required in every case that the 
rates shall provide a fair return has been 
quoted in fixing rates according to what 
was considered their reasonable worth to 
the public, where a fair return on fair 
value would have necessitated exces- 


sively high rates. In the Goldfield 


21 West v. United Rys. Co., 142 Atl. 870 (1928). 

2 Covington &9 Lexington Turnpike Road Co. v. Sand- 
ford, 164 U. S. 578 (1896). 

°% Goldfield Cons. Water Co. v. Nevada P. S. Commis- 
sion, 236 Fed. 979 (1916). 
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Water Co. case” it was brought out that 
half the population was buying water 
from wagons, and that there were only 
137 sewer connections in a town of over 
4,000 inhabitants. Therefore, the Court 
held that the only reasonable inference 
was that the prevailing rates exceeded 
the reasonable worth of the service. 
The consumption of water was unduly 
discouraged, so much so as to interfere 
with proper sanitation. The Company 
was charging exceedingly high rates be- 
cause it anticipated the rapid decline of 
the community, which was a mining 
town. Henry Edgerton, in an article on 
value of the service”, stated that nothing 
turned on the value of the service in this 
case, since the Court did not anticipate 
a reduction in earnings to follow the 
lower rate-schedule it ordered. But, if 
nothing turned on this concept, a rate 
reduction would not have been con- 
sidered necessary. The utility might 
just as well have been allowed the same 
rate of return at the higher rates which 
exceeded the amount many consumers 
were willing to pay. 

At times, the reduced patronage has 
resulted from general business depres- 
sion. In the Wisconsin Telephone case,” 
the Commission stated that losses in 
one month were almost double the total 
loss of the preceding year, which it held 
indicated in a concrete way that rates 
were in excess of the value of the service 
to those subscribers who discontinued 
service or were disconnected. Partially 
as a result of these findings, the Com- 
mission ordered a 12 %% rate reduction. 
The same Commission in another case 
refused” to allow the utility to put into 
effect rates in excess of the value of the 
service to rural consumers, even though 


24 “Value of the Service as a Factor in Rate-making”’, 
32 Harvard Law Review 516 (1918). 

% Re Wisconsin Tel. Co., P. U. R. 1932 D 173. 

26 Re Community Tel. Co. (Wis.), P. U. R. 1931 C 285. 
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the utility was not earning a full return. 
It held that such rates would have had 
the effect of further diminishing patron- 
age. In a number of other cases which 
are best discussed in another section of 
this paper—that dealing with ability to 
pay—adverse economic conditions have 
affected the rate structure. 

The obvious fault in the use of de- 
clining patronage as a test of the rea- 
sonableness of utility rates is that the 
service is usually monopolistic, and 
therefore rates may become unreason- 
ably high before people will decline to 
use the service at all. In reality, how- 
ever, this is not the fault of the measure, 
but of that which it is measuring, the 
value of the service. If rates must reach 
a very high point before people cease to 
use the service, that is clear evidence 
that the service is worth so much to 
them, so that in seeking reasonableness 
we see that value of the service does not 
furnish the clue. However, fixing rates 
with an eye to the value of the service, 
as determined by the diminished patron- 
age, may be a means of avoiding further 
discomfort for the public, and loss to the 
utility at times. 


Rate Comparisons as an Aid to Deter- 
mining the Value of the Service 


The question of whether, and how far, 
comparisons shall be allowed to influ- 
ence rate-making is tremendously im- 
portant because of the industrial and 
social repercussions it entails. Unduly 
high rates in one producing area may 
put that region at a competitive dis- 
advantage as compared with other re- 
gions where utilities function more effi- 
ciently. The necessity for the producer 
to compete effectively may affect the 


standard of living adversely by leading 


27P.U. R. 1917 D 394. 


*8 189 U. S. 439 (1903). 
29 Alabama Public Service Commission v. Birmingham 


him to pay lower wages. Such con- 
siderations, of course, apply to those in- 
dustries in which the price paid for 
utility service is an appreciable element 
in the cost of production. The standard 
of living may be involved directly, 
through differences in rates for various 
types of residence service. 

Commissions have often tried to 
bring rates for similar services under 
comparable conditions to a position of 
equality. In Re Kent Water & Light 
Co.,?" the Ohio Commission stated that 
the value of the service, as reflected by 
what other companies charged for simi- 
lar service under comparable conditions, 
was an element to be considered. In 
San Diego Land & Town Co. v. Jasper,” 
the Supreme Court stated that, or- 
dinarily, perhaps no better test of the 
justice of rates could be found than the 
rates customarily charged in localities 
similarly situated, although this test 
was not infallible. In the Birmingham 
Electric Co.”* case, after stating that the 
difficulty of measuring the value of the 
service to the consumer was no reason 
for denying him relief, the Court upheld 
the rate reductions ordered by the Com- 
mission. The Commission had compared 
the average bills in 41 cities where the 
utilities operated under similar condi- 
tions, and found the Birmingham rates 
unduly prejudicial to residential and 
commercial subscribers. At times, com- 
parisons have been used in conjunction 
with other factors as evidence of ex- 
cessive rates, as in Canyon City v. Con- 
solidated Electric Light Co.,°° and in 
Columbia v. Watts Engineering Co.,* 
where rate comparisons and declining 
patronage were held to indicate that the 
rates exceeded the value of the service. 

Commissions, in a few instances, have 


Electric Co., P. U. R. 1932 D 148. 


30P. U. R. 1917 C 162. 
31P, U. R. 1915 B 921. 
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based rewards for good companies on 
the value of the service they render in 
relation to the rates charged for it as 
compared with other companies, al- 
though this is not the usual procedure. 
In an Ohio case*® the Commission stated: 


“One of the important elements to be con- 
sidered in fixing a fair rate of return is the 
value of the service rendered the public by 
the company, and the facts disclose that the 
rates for the Lima exchange are low as com- 
pared with exchanges having less subscribers 
in this state. Honest, economical, and 
efficient administration should be com- 
mended and considered in deciding the fair 
rate of return.” 


In Re Interstate Utilities Company® 
similar considerations played a part in 
determining rates. However, in the 
Philadelphia Rapid Transit case,** when 
the company claimed higher. rates be- 
cause of its superior service, the Com- 
mission stated: “It is also true that 
proper comparisons furnish some test of 
the value of the service, but no final con- 
clusion on that subject is possible with- 
out considering the cost of the service 
to the company.” The rates were 
raised, but because the company’s costs 
were held to warrant the increase, and 
not because of the evidence introduced 
by the company to show the comparative 
charges for various types of service. 
The shortcomings of comparisons as 
criteria of the reasonableness of rates 
have been recognized by commissions. 
The New York Commission® stated: 
“Comparisons of rates to ascertain the 
reasonableness thereof, are competent 
evidence, but their probative force de- 
pends on circumstances, and in no case 
ought to be controlling.” In a similar 
vein is the California Commission’s 
statement: “A comparison of rates has 


2 Lima v. Lima Tel. Co., P. U. R. 1922 A 155. 

3 P. U. R. 1924 A 197. 

4 Re Philadelphia Rapid Transit Co., P. U. R. 1926 
B 385. 


little, if any, value when no evidence is 
submitted to show that the rates used, 
in a measure are themselves just and 
reasonable.” Another requisite condi- 
tion, if the comparison is to be of any 
value, is that there must be a similarity 
of operating conditions. This principle 
was expressed in a number of cases; it 
seems obvious enough, but at times ab- 
surd comparisons have been introduced, 
as in the Arkansas Valley case.*7 The 
Commission correctly refused to admit 
the relevancy of a comparison between 
the rates that were being attacked, and 
the value and the cost of the service of a 
proposed municipal plant. As is ap- 
parent, great care must be taken in intro- 
ducing comparisons in rate cases. Occa- 
sionally commissions have not closely in- 
vestigated the reasonableness of the 
rates used as standards, although such 
procedure might lead to an endless round 
of investigation. The working assump- 
tion is that those rates are fair, even 
though the next day they too may be 
attacked. Apparently, development of 
adequate cost standards would be the 
best way out of these difficulties. Com- 
parisons furnish a rather haphazard 
measure, since so many exceptions must 
be made for the peculiarities of local 
conditions. They are not as strong an 
indication of excessive rates as is de- 
clining patronage which is more con- 
clusive, but which, too, has its decided 
limitations. 


Uses of the Concept in Regulation 


Distributing the Rate Burden. In spite 
of some of the failings of rate compari- 
sons, they are of importance in deter- 
mining the proportion of fixed expenses 
to be borne by each class of consumers, 


% Re Long Island R. R. Co., P. U. R. 1928 C 748. 

% Sperry Flour Co. v. Island Transportation Co., 
P. U. R. 1928 B 563. 

37a Funta v. Arkansas Valley- R. L. & P. Co., 
P. U. R. 1916 D 1076. 
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for the producer’s success in the com- 
petitive struggle may depend on the 
rates he is charged as compared with 
what other producers pay. In Re Kan- 
sas City Electric Light Co.,* the Commis- 
sion, as a result of detailed comparisons 
between the rates in other cities and the 
ones in force in Kansas City, ordered 
rate reductions for the small power users 
who were unable to protect themselves 
against unreasonably high rates. Inas- 
much as so great a part of the costs in- 
curred by a utility constitute joint costs, 
it is difficult to determine the exact cost 
for which each class of consumers is 
responsible. In this discussion of rate 
classifications based on value of the serv- 
ice, it is assumed that the total revenue 
yields a fair return on the valuation; 
value of the service operates in the dis- 
tribution of the burden among the vari- 
ous users of the service furnished by the 
utility. 

In 1894°* the Supreme Court upheld a 
legislative act which the road claimed 
made traffic on some of its lines unre- 
munerative. The Court declared: “It 
would be practically impossible to ascer- 
tain in what proportion the several parts 
should share with others in the expenses 
and receipts in which they participated.” 
Thus the company could not claim to 
earn a net profit on every section of the 
road. In the Northern Pacific case‘ of 
1915 the Supreme Court stated that the 
Legislature had a wide range of dis- 
cretion in its power to fix reasonable 
rates, and was not bound to secure the 
same percentage of profit on every type 
of business. However, in Vandalia v. 
Schnull’ (1921) the Supreme Court 
stated that some of the road’s business 





3% P, U. R. 1917 C 728. 

39 St. Louis & San Francisco R. R. Co. v. Gill, 154U.S, 
649 (1894). 

*° Northern Pacific R. R. Co. v. North Dakota, 236 
U.S. 585 (1915). 


ought not to have to make up the de- 
ficiencies caused by other business. 
Nevertheless, even after this decision, 
commissions have gone their own way 
in deciding whether equitable portions 
of the costs were allotted to each group 
of consumers. 

In the development of a sufficient 
patronage for the utility, the principle 
of value of the service is often accorded 
recognition. As the New Hampshire 
Commission® said: 


“It is a fundamental principle of rate theory 
that each class of service shall bear its share 
of the burden of maintaining a public serv- 
ice business. There would be no exception 
to this rule on the strict cost of service 
theory, but it is modified in practice, when 
necessary in order to secure the best results 
in operation, when the value of the service is 
the controlling factor.” 


Generally, the addition of low-priced 
business is expected to benefit the utility 
and ultimately the public. As the Ore- 
gon Commission® stated it: 


“Except in developments involving special 
purposes, it is not a violent assumption that 
in the natural constructive process, the most 
attractive business to which the service is 
of greatest value per unit will be sought 
first . . . With the high class service at- 
tached to the system at rates reasonable in 
comparison with the value of the service 
given therefor, additional service may be 
extended to other use at lower rates, neces- 
sarily less on account of the lower value of 
the service, which may approach, but should 
in no case go below the additional cost of 
providing that service. The acquisition of 
such business, especially if it be served by 
facilities already -used for other purposes 
. will tend to decrease the unit cost of 
energy to all classes previously served.” 


In the telephone industry especially 
have rate classifications been based on 


41955 U.S. 113 (1921). 

4 Re Plymouth E. L. Co., New Hampshire D-388 
(1917). 

48 Re California-Oregon Power Co., P. U. R. 1917 F 
214. 
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the value of the service to various groups 
of consumers. The New York Commis- 
sion once declared that there would be 
a rate of $75 per telephone station were 
the principle of classification not used. 
In this case (Re New York Tel. Co.)* the 
Commission stated its belief that as a 
community grows, the value of the 
service to business subscribers increases 
at a much faster rate than it does to 
residence subscribers. It said: ‘In fact, 
the value to residence subscribers soon 
reaches a maximum point at which a 
general increase in rates results in a 
decreased use of service, accompanied 
by a decline in revenue for that class 
of business.” Summing it all up, the 
Commission stated: 


“As to the cost factor, business subscribers 
being in the center of the municipality and 
nearer to the central offices require less out- 
side construction . . . But it is the exten- 
sive use of the residence telephone which has 
resulted in making the telephone almost in- 
valuable to the general business subscriber.” 


The telephone industry is an industry 
operating under increasing costs, so that 
there is an actual cost factor behind the 
belief that the value of the service be- 
comes greater as more people can be 
reached. However, in the allocation of 
the cost burden between urban and 
rural districts, and among various classes 
of consumers, consideration is given 
to the fact that those who benefit from 
an increase in the number of people who 
can be reached should pay more for 
their service. This matter of pecuniary 
benefit derived from the use of a service 
has affected rates particularly in the 
telephone industry.“ The obvious diffi- 
culty that arises is that a class to whom 


“P.U. R. 1930 C 325. 

Asin Re Mountain States Tel. & Tel. Co., P. U. R. 
1928 A 269. 

“ Re New England Tel. & Tel. Co., P. U. R. 1926 E 
186. ; 

47 Re New England Tel. & Tel. Co., 136 Atl. 447 (1927). 


the service is considered more valuable 
may claim that it is being discriminated 
against, as occurred in two New Eng- 
land telephone cases. In the first case,“ 
the changes made in the rate relation- 
ships by the company’s rate expert 
called forth much complaint. The 
New Hampshire Commission ordered 
the rates to be based on the cost rather 
than on the value of the service, of 
which latter it thought the company 
knew little. In the second case,‘ the 
Vermont Commission held that the rates 
imposed too heavy a burden on rural 
subscribers who realize the least pe- 
cuniary benefit from telephone service. 
Rural rates have received special treat- 
ment because of the straitened circum- 
stances of the farmers.*® 

The fact that a service was used in 
profit-making activity has been held to 
justify the allocation of increased rates, 
when an increase was imperative to com- 
mercial rather than domestic users in 
other utilities besides the telephone. In 
Re Nevada-California Power Co.,‘® the 
Commission held that the extraordinary 
expense to which the Company had been 
put because of drought should be borne 
by the mining and industrial consumers, 
not only because of the low rates they 
enjoyed as compared with the domestic 
consumers, but also because they had 
reaped huge profits. However, this 


principle, applied in competitive indus- . 


try, may lead to serious economic reper- 
cussions. As Clark®® pointed out: 


“Each class of consumers shall pay the costs 
for which it is really responsible, so far as 
that is practicable. This is partly a matter 
of justice as between consumers, but there 
is another and more important reason for it 


48 Re Utah P. & L. Co., P. U. R. 1921 C 294; Re 
Southern California Edison Co., P. U. R. 1925 C 235; 
Re Butler Tel. Co., P. U. R. 1925 A 240. 

4#P.U. R. 1925 A 456. 

50J. M. Clark, Social Control of Business (Chicago: 
University of Chicago Press, 1926), p. 401. 
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when the utility sells to producers a service 
which forms an important part of their cost 
of production. For then a producer’s suc- 
cess in the competitive struggle may depend 
on his paying equitable rates as compared 
with his competitors.” 


But in a recent paper*! Clark urged that 
the strategic importance of the residence 
user’s position from the standpoint of 
“what the traffic will bear” be recog- 
nized. Other writers, as well, have been 
advocating that we dissociate this con- 
cept from its “sinister intimations of 
highway robbery.” Philip Cabot, in 
suggesting that rates be determined by 
the value of the service to the consumer, 
says that charging “what the traffic will 
bear” does not mean “all the traffic will 
bear.” 

Nevertheless, although all these sug- 

gestions may lead to that desirable end, 
maximum utilization of plant, Clark 
has called attention to an evil that may 
result. A vested interest may be cre- 
ated which in the long run goes counter 
to the interests of the road, and even 
society. Clark drew his example from 
the railroads, saying:** 
“It seems probable that a great deal of low 
grade freight has been handled . . . for less 
than it really cost the roads, because only 
the short run variable cost was considered, 
and the necessity of added plant was not 
taken into account, at least not by the par- 
ticular traffic officials responsible for the 
reduced rates.” 


In the meantime, however, certain in- 
terests are established which may be- 
come a permanent burden. 

Protection of a Vested Interest. Al- 
though Clark limited his observation to 
railroads, the same unfortunate result has 
occurred in other public utilities. The 





5t“The General Problem of Cost Allocation,” read 
before the Institute of Public Engineering on Distribu- 
tion Costs, January 20, 1933. 

87 Harvard Business Review 413 (July, 1929). 

53 Social Control of Business, p. 417. 


reliance of people on the continuance of 
certain low rates, that were established 
in order to call forth additional demand, 
has caused some commissions to deny 
applications for increases to cover the 
full cost of service. These commissions 
have felt that the utilities had their re- 
sponsibilities in fixing the low rates. 
In Re Chicago Rapid Transit Co.* the Il- 
linois Commission refused to allow the 
utility, which had reduced its rates and 
thus acquired a greatly increased pat- 
ronage to raise the rates in order to bring 
the revenue up to a fair return. The in- 
crease was denied partly for the reason 
that many people had moved out to 
the area served by the system, relying 
on the continuance of the lower rates. 
The Idaho Commission, in an irrigation 
power case,” said: 

“Settlers in these arid lands improved them, 
and built their houses in good faith, without 
the slightest intimation that rates would be 
raised to such an extent as to become pro- 
hibitive. By prohibitive is meant unreason- 
able to the consumer and beyond his ability 
topay. To permit a rate for irrigation whic 
would be unreasonable . . . to the settler, 
would result in large tracts of land returning 
to their arid state and settlers’ losing their 
investments.” 


After considering what it called the 
economic value of the service rendered 
to the irrigation power users, the Com- 
mission decided that the capital de- 
voted to irrigation purposes should re- 
ceive a return less than that to which it 
should otherwise be entitled. 

The installation of utilization equip- 
ment by consumers who were lured by a 
low rate has been held in a number of 
cases®® to constitute a vested interest in 
such low rates. In Re Napa Valley Elec- 





54P.U. R. 1928 D 675. 
55 Re Idaho Power Co., P. U. R. 1924 C 731. 


% Re Napa Valley Elec. Co., P. U. R. 1925 A 724; 
Re Southern Counties Gas Co., P. U. R. 1915 E 1973 
Re Great Western Power Co., P. U. R. 1923 C 545. 
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tric Co. the minimum rates were in- 
creased, but were still much lower than 
the rates for such service in other parts 
of the State. In another Idaho power 
case,*” the Commission thought the value 
of the service, even to those consumers 
attracted by the low rates, was greater 
than the rates they were paying, and 
ordered an increase, which, however, did 
not meet the full cost of the service. 
However much these decisions may re- 
act favorably to the immediate benefit of 
some of the consumers, by and large they 
would probably have an _ undesirable 
effect on the initiative of utilities ex- 
perimenting with rate reductions to pro- 
mote business. On the other hand, such 
decisions might make the utilities con- 
sider the facts closely, before they estab- 
lish rates which they cannot expect to 
maintain, so that the evil, from the 
standpoint of rate experimentation, is 
not unmixed. There are more signifi- 
cant economic results that might follow 
from this policy of allowing unduly low 
rates, which do not cover costs, to re- 
main in effect. As may be seen from the 
case involving the maintenance of ex- 
tremely low agricultural rates, agricul- 
ture in a particular section is given arti- 
ficial protection which brings about the 
uneconomic development of our natural 
resources. 

The commissions, in the cases men- 
tioned, however, have felt that other 
factors were so important that the long 
run economic results were minimized or 
not considered at all. The pauperiza- 
tion of an entire region, the economic 
waste involved in the abandonment of 
utilization equipment, which would prob- 
ably occur if the low “inducement”’ rates 
were raised, are factors worthy of con- 
sideration. The only fair solution that 


57 Re Idaho Power Co., P. U. R. 1924 C 313. 
58OQwen Ely, Railway Rates and Cost of Service 
(Boston: Houghton Mifflin Co., 1924), p. 50. 


seems possible is the gradual accustom- 
ing of consumers to the higher rates 
necessary, with the probability that the 
less efficient producers will drop out 
gradually, or that there will be some 
waste of the utilization equipment of 
those residence users who find the rates 
prohibitive. 

Adapting Rates According to Ability to 
Pay. Lack of ability to pay would 
probably be a more correct phrase for 
the cause of rate differentials based on 
varying financial capacities. It is not 
the ability to pay that makes these dif- 
ferentials necessary, but the inability to 
pay the full costs of the service. The dif- 
ference has been expressed by Owen Ely*® 
who has indicated a distinction between 
“charging what the traffic will bear, 
and “not charging what the traffic will 
not bear.” The basing of rates on ability 
to pay has engendered much discussion. 
Edgerton contends that the effect of 
railway rates based on ability to pay is 
to destroy the advantages of some firms 
by putting a premium on inefficiency.*® 
J. M. Clark, too, warns of the un- 
economic development of industry that 
might follow the fixing of rates according 
to capacity to pay,™ but he says further 
on in the same book; “If the prices 
charged for the productive factors are 
not low enough to call them into use 
they are wasted, and almost any use is 


better than none.” This may be es- - 


pecially true during periods of economic 
depression. If it is felt that the in- 
capacity of an industry is only tem- 
porary (And what business man does 
not?), then a rate reduction to conform 
to this reduced ability to pay may pro- 
mote the public welfare and benefit the 
utility itself ultimately. Nevertheless, 


the chance remains that such action 


59 Edgerton, op. cit., p. 545. 
~ 6 Social Control of Business, p. 401. 
61 Jdid., p. 458. 
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will only serve to maintain the redun- 
dant capital and labor of an industry, 
and cause a serious dislocation of our 
productive agents. The problem of 
comparative rates may become exceed- 
ingly vexing in a situation where it 
seems necessary to accommodate rates 
to the consumer’s ability to pay. De- 
cisions have differed. In Re Western 
Pacific R. R. Co.” the California Com- 
mission granted a rate increase since the 
proposed rates were shown to be rea- 
sonable in comparison with rates from 
other grain-shipping points in northern 
California. The Commission said: “A 
reasonable rate cannot be measured by 
the profits and losses of the shipper, for 
if this element were controlling, rates 
would necessarily decrease or increase in 
harmony with the selling price of the 
commodity transported.” In another 
case,® in which a rate comparison was 
made, the Wisconsin Commission said: 


“A situation might exist where it would be 
necessary for a densely populated unit to 
carry some of the costs of a sparsely popu- 
lated contiguous district, because the full 
costs of the sparsely populated district would 
require a prohibitive rate for service which 
nevertheless it would be desirable to supply.” 


Then, after observing that such a con- 
dition did not obtain in the town under 
consideration, it pointed out that the 
rates there were among the lowest in 
the state for municipalities of comparable 
size, and held that the town should bear 
its own costs instead of foisting some of 
them upon Milwaukee. The attitude 
expressed above has been that of a 
number of commissions which have felt 
that, even though some groups of con- 
sumers are not able to pay the full costs 
of a service, it is nevertheless socially 





®P.U.R. 1925 D 843. 
% Re Wauwatosa, P. U. R. 1930 A 360. 


“ Patee v. Brooklyn & C. B. Light & Water Co., 
P. U. R. 1915 A 142. 


desirable that it be supplied to them. 
In a Maryland™ case the Commission 
stated: 


“Rates: were not increased to the level 
sought by the company, since consideration 
was given to evidence of the small incomes 
of the manual workers who made up the 
bulk of the inhabitants of the district in- 
volved, even though the rates did not seem 
excessive when compared with those charged 
by other utilities.” 


In the picturesque San Joaquin case,” 
much weight was given to this matter of 
ability to pay. The Commission said: 
“‘Earnings on a level such as contended 
for by the utilities seem almost grotesque 
when viewed against the background of 
economic distress prevalent in the terri- 
tory they serve.” The various classes of 
consumers paraded their economic dis- 
tress, causing the representative of the 
large power users to say that the man 
who shed the most tears got the most, 
and then to request that the record indi- 
cate that he shed tears abundantly. 
Disregarding the mocking tone dis- 
played, the Commission ordered a rate 
reduction, bearing in mind, as it said, 
the cost of service (which was evidenced 
by the fact that the return would meet 
all fixed obligations, and pay a moderate 
amount on the common stock), rate com- 
parisons, and ability to pay. In a few 
other cases the depressed condition of 
agriculture affected the rate structure. 
However, in 1930 the Hoch-Smith reso- 
lution® was rendered ineffectual as the 
result of a Supreme Court decision.® 
Rather than outrightly call the act un- 
constitutional, the Court held that the 
Interstate Commerce Commission had 
misinterpreted that section of it calling 
for recognition of industrial conditions, 
and especially that of agriculture, in the 


% California F. B. Federation v. San Foaquin L. & P. 
Co., P. U. R. 1932 D 310. 

49S.C.A. 55. 

8? Ann Arbor R. R. Co. v. U. S., 50 S. Ct. 444 (1930). 
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rate structure. The Court stated that 
Congress had merely decided “that the 
depressed condition of the industry is 
to be given such consideration as may be 
reasonable, considering the nature and 
cost of transportation service. In a 
number of other cases as well,®* the opin- 
ion was expressed that adverse eco- 
nomic conditions should not be recog- 
nized in the rate structure. In an early 
rate case involving ability to pay, the 
Supreme Court asked: 


“And if the depreciation of prices . . . be 
accepted as correct, will such depreciation 
uphold a compulsory reduction in the rates 
of transportation to such an extent that those 
who have invested their money in railroad 
transportation receive no compensation 
therefrom?” 


It answered, “No”. In Re South Indi- 
ana Tel. & Tel. Co.,’° the Commission 
rescinded its order calling for a rate re- 
duction when the company showed its 
intention of carrying the case to the 
Federal District Court. The Nebraska 
Commission,” too, stated: “Neither a 
commission nor a state has any power to 
require a utility to forego any return 
during periods of industrial depression, 
although the utility may voluntarily do 
so.” 

In a few recent cases” rates were re- 
duced with the consent of the utilities, in 
view of the fact that the general eco- 
nomic conditions in the country had 
seriously affected the communities they 


68 Re Funeau Tel. Co., P. U. R. 1921 B 382; Grafton 
Rural Tel. Co., P. U. R. 1925 A 143; Re Western Pacific 
R. R. Co., P. U. R. 1925 D 843; State ex rel. Rankin v. 
Northern Pacific R. R. Co., P.U. R. 1924 D 545; Foplin 
Gas Co. v. Mo. Public Service Commission, P. U. R. 1924 
D 137; Re Kenilworth Water Co., P. U. R. 1921 D 95; 
Brinkman v. Lincoln Tel. & Tel. Co., P. U. R. 1931 D 
437; Re Pacific Tel. & Tel. Co., P. U. R. 1922 C 248; 
Asotin v. Pacific P. & L. Co., P. U. R. 1928 E 213. 

69 Reagan v. Farmers’ Loan & Trust Co., 154 U.S. 
362 (1893). 

7Indiana No. 9923, Sept. 24, 1930. 

71 Re Union Tel. Co., P. U. R. 1922 B 448. 

7 Re Alabama Water Co., P. U. R. 1931 B 392; Re 
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served. Some commissions, not daunted 
by decisions against rate reductions that 
accommodate rates to the consumers’ 
ability to pay, have forced rate reduc- 
tions during the business depression. In 
Re Wisconsin Tel. Co.” the Commission 
declared that the economic depression 
constituted an emergency, with the 
consequent justification for a 12%% 
emergency reduction of rates. It said: 


“Perhaps in times of normal business ac- 
tivity, the factor of value of the service has 
less significance than at a time like this, 
when the purchasing power and the income of 
businesses and individuals have drastically 
shrunk.” 


The United States Supreme Court” set 
aside the interlocutory injunction 
granted by the Federal District Court, 
since the District Court had held no hear- 
ings to determine the facts. In another 
case” the Wisconsin Commission refused 
to authorize a schedule increasing the 
rates for residence users by about 58%, 
because of unfavorable economic condi- 
tions. The Connecticut Commission”® 
reduced rates for this reason. 

There is another side to this question, 
that which concerns the exaction of 
higher rates from those whose ability to 
pay is greater. This has occurred, to 
some extent, on the railroads, but the 
trend is away from it and toward the 
cost of service principle.” In a 1921 
case,’® the Commission admitted that, 
where the value of the service permits, 


Indianapolis P. & L. Co., P.U. R. 1932 C 154; Roxbury 
L. & P. Co., P. U. R. 1932 C 122. 

7% P.U. R. 1932 D 173. 

4 Public Service Commission of Wisconsin v. Wiscon- 
sin Telephone Company, Advanced Reports, No. 517, 
Mar. 27, 1933, U. S. Supreme Court, Oct. Term. 

% Re Wisconsin Public Utility Co., P. U. R. 1930 A 
119. 

78 Selectmen of Seymour v. Seymour Water Co., P. U. 
R. 1932 B 175. 

7 Ely, op. cit., p. 9. 

78 Solvay Process Co. v. Del. Lack. & West. R. R. Co., P. 
U. R. 1921 B 667. 
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some high-grade commodities carry more 
than their share, so that low-grade com- 
modities necessary to existence might be 
transported, but held that this did not 
establish the rule that rates should be 
based on the value of the service to the 
shipper. It is doubtful whether ability 
to pay has been accorded as much recog- 
nition in the other public utilities as has 
been given it in the field of rail trans- 
portation. 


Conclusion 


After analyzing the “value of the 
service” concept and its uses, it would 
now be well to attempt a synthesis. The 
various definitions offered, rather than 
clearing the air, have only befogged it. 
Its complete identification with compe- 
tition by some, and the complete exclu- 
sion of competition from the “value of 
the service” concept by athers, as Pigou, 
do not seem proper, after a study of 
various rate cases in which the concept 


has been applied. Competition may, or 
may not, exist in a particular situation. 
If present, it will affect the value of the 
service. In rate cases, the concept has 
been identified with reasonableness, and 
also with “what the traffic will bear,” 
this latter phrase being associated with a 
gouging of the public. Of late this 
phrase has been coming into somewhat 
better repute. At any rate, it possesses 
the quality of directness. The greatest 
difficulty that inheres in “value of the 
service” is the plurality of definitions 
with which it has been saddled. The 
things that have been done in its name 
have been far from insignificant in rate- 
making, but the use of so ambiguous a 
term is to be deplored. Value of the 
service is a rather broad shield behind 
which the consumer can seek protection, 
but in its many uses it possesses the 
defects of its qualities, for therein arise 
the many definitions which lead to con- 
fusion and exasperation. 


Peace ae oP tecaeartrece terete Sethe Py ee ue toot 


























The Regulation and Control of Land Use 
in Non-Urban Areas 
By ROBERT B. GOODMAN 


this time an old story. Before the 

World War there was a feeling that 
we would need all the land there was to 
feed the coming generations, and the 
cut-over lands would eventually dis- 
appear under the plow. It was believed 
that northern Wisconsin would become 
a great dairy empire in spite of the fact 
that much of the land was submarginal 
for agriculture. Settlement was en- 
couraged by public and private agencies 
which resulted in misguided coloniza- 
tion. Uneconomic agricultural expan- 
sion was followed by widespread aban- 
donment of farms even before the de- 
pression. Roads were laid out at the 
request of settlers, schools built with in- 
coming population in mind, and towns 
created to suit the needs and whims of 
the new citizens. All this was done with 
the belief that it was good public policy 
todo so. No one foresaw the sudden in- 
crease in agricultural production, the 
effect of the truck and tractor, and the 
decrease in the rate of population growth. 
Few saw the agricultural depression 
coming, nor the general depression of 
1929. 

The North presents a picture of an 
unplanned, overexpanded plant - built 
in a time of prosperity which must be 
paid for in part at least during hard 
times. However, the means of paying 
for it have shrunk. Instead of a forward 
movement of the frontier, there has been 
a recession. Abandoned farms were a 
part of the landscape until the urban 
depression sent people out into the 
country to find shelter and food. Tax- 
able wealth disappeared as farms were 


Tess story of the “cut-overs” is by 


abandoned, the merchantable timber 
was being cut, and real estate values 
declined. Since the cut-over land no 
longer had a market, it became tax de- 
linquent, and in time reverted to the 
county. On the other hand, the pros- 
perous War years raised the plane of 
public as well as private expenditures, 
and for several years this plane was 
maintained. 

If one can speak of an “ecology” of 
land use, it would present a picture 
something like this. Cities have de- 
veloped on Lake Superior, on Green 
Bay, and on the large streams where 
sawmills and wood-working industries 
started the urban community. In some 
cases mines did the same thing. Other 
cities and villages are strung along rail- 
roads like beads on a string, and to a 
lesser extent along trunk highways. 
Agriculture tended to develop about 
these urban centers and independently 
on areas of good land which in turn 
brought villages into existence. The 
population map of the State shows these 
areas of settlement as “peninsulas” pro- 
jecting northward from the central agri- 


cultural area, or as “islands” grouped in - 


the manner described. 

However, beyond these islands and 
peninsulas are the areas of scattered 
settlement, scattered because they are 
the remnants of former communities or 
the nuclei of communities which never 
materialized. In other cases people have 
moved into the wilderness because thy 
prefer to live alone, and under our 
laissez-faire policy of uncontrolled settle- 
ment, no one stopped them. The well 
settled, compact communities on good 
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soil near schools and markets offer no 
more problems in themselves than simi- 
lar areas in any other pari of the State. 
The problem lies with the high costs, 
public and private, which are connected 
with scattered settlement, and these 
costs fall not only upon the local people 
but on the others in compact settlements 
or cities in the same county and on the 
State as a whole. 


Disadvantages of Sparse Settlement 


Scattered settlement means additional 
costs for the business conducted in the 
region. In one northern Wisconsin vil- 
lage a baker’s truck delivers bread three 
times a week from a baker in a city 100 
miles to the south. Between these two 
points lies a sparsely settled area tribu- 
tary to the city for purposes of distribu- 
tion. To the south of this city is an- 
other area with the same population, 
but it extends for a distance of only 
20 miles. The city’s volume of distri- 
bution to the south is equal to its vol- 
ume to the north, but the distribution 
costs to the south are but % of those to 
the north. Both areas are agricultural. 
It is easy to see that marketing costs for 
farmers tend to correspond to the dis- 
tribution costs of the cities. Even if 
farm crops are raised at equal costs in 
both areas, the cost of marketing by the 
farmers of the northern area will be 
five times as great as the cost of market- 
ing by the farmers of the more fully 
occupied region to the south. 

This situation becomes more accentu- 
ated in the region to the north of the 
city in question, if we divide it into a 
northern and a southern half. The 
northern half has only about % as much 
population per square mile as the south- 
ern half. In the northern portion eco- 
nomic conditions reduce agriculture to 
such a bare subsistence, and social life 
to such meager contacts, that the popu- 
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lation contracts into sparsely settled 
communities leaving poorer areas almost 
entirely vacant. 

This same disadvantage of the sparsely 
settled region obtains in all other ac- 
tivities of the inhabitants. The cost of 
going to church, going to the doctor or 
calling the doctor to the home, the cost 
of going to the polls on election day and 
of taking part in civic or community 
activities, the cost of calling on your 
neighbors or having your neighbors call 
on you, the cost of sending children to 
school, the cost of local roads—all are 
proportionately greater as the distances 
involved are greater. The disadvantages 
of living in sparsely settled regions are 
only partly overcome by the building of 
a larger number of small schools and 
churches, by more doctors with fewer 
patients, more election places with 
fewer voters, more miles of road but 
poorer roads, smaller centers of trading. 
In these smaller centers there are often 
fewer opportunities for selection of 
goods, a higher cost for the articles pur- 
chased, and a lower price for the articles 
sold. These disadvantages tend to re- 
sult in lower land values, decreasing 
population, and farm abandonment. 

It is claimed that these disadvantages 
of sparse settlement are overcome by 
the abridgment of distance by the auto- 
mobile and improved highways as com- 
pared with the horse and buggy and the 
dirt roads of 20 years ago. It is true 
that distance measured in time has been 
shortened tremendously. But distance 
has not been shortened in relative cost. 
The automobile costs more initially than 
the horse and buggy and more per year 
to maintain and operate. The modern, 
hard-surfaced roads cost more per mile 
to construct than the old dirt roads, and 
this is one of the reasons for the increased 
tax burden of recent years. 

In the comparison between the days 
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of the horse and buggy with our present 
day of the automobile, is there a real 
saving in the time consumed in travel? 
We are living in a very different world 
than our fathers lived in. Our affairs 
are vastly more complicated. Our needs 
are more complex. Our system of mar- 
keting farm products and these products 
themselves have changed. Our social 
relations have grown more intricate. 
The activities of local governments have 
similarly increased in scope and com- 
plexity. All these changes require more 
intercommunication, more travel, so 
that in spite of the auto’s speed on good 
roads, we probably consume as much 
time in our more frequent trips than did 
our fathers in their less frequent journeys 
on foot or by horse. In our modern 
life, time itself is more of a problem to 
us than it was to the generation which 
passed with the passing of the horse and 
buggy. 

It must also be remembered that in a 
new community many farmers are with- 
out automobiles. For Wisconsin as a 
whole, almost 93% of the farmers re- 
ported passenger cars in 1931, but the 
five counties falling considerably below 
the state average were all in the north. 
Most of the northern and western coun- 
ties were far below the state average of 
34% for farmers owning motor trucks. 
This means that they are still more 
handicapped in competition with their 
neighbors who own cars in this motor 
age. In fact, the community as a whole 
is slowed up compared with the well 
settled counties where 96% of the farm- 
ers have motor cars, and the majority 
live on improved roads near markets 
and community centers. 


High Per-Capita Costs of Local Govern- 
ments in Sparsely Settled Areas 


In a northern Wisconsin county lying 
in the border zone of agricultural settle- 


ment, a typical gradation in population 
density of the townships occurs. As the 
density of population decreases, the cost 
of schools per pupil and the miles of road 
per farmstead increase. This is shown 


in Table I. 


Tasie I. ReLation Between Poputation Density 
AND Roap MILEAGE AND ScHooL Costs In 18 
Wisconsin TowNSsHIPS 











Population |Road Mileage} School Costs 
Township | per Sq. Mi. per per Pupil 
Farmstead* 
RAPE RIE: 29.3 0.32 $51.00 
2 SRY 28.0 0.35 32.00 
RE rise nee 26.2 0.35 46.00 
PIR 20.2 ©.40 47.00 
Gog «ss kes 17.5 0.41 47.00 
SR Pte 13.4 0.27 61.00 
eae ADO 12.3 0.57 53.00 
Ree: 9.3 0.73 101.00 
7 ee 9.0 0.80 54.00 
| oar 8.8 0.63 70.00 
II. 8.6 0.57 60.00 
Nec tak aes 7.6 0.86 83.00 
BE Ay. sass es 6.1 1.00 76.00 
Mae Ssbe dich 6.0 0.74 106.00 
Ri siesacors incised 5.1 1.08 99.00 
16.. 3-2 1.26 133.00 
_ eae are 2.9 1.14 152.00 
Wile: caverta 1.6 2.48 146.00 














*Number of farmsteads is based on assumption of five per- 
sons tc * ily, and one family per farmstead. The total cost 
of gove::.ment per capita in these towns for the year 1930 
youeed from $22.86 in township No. 1 to $78.13 in township 

o. 18. 


Mendicant Local Governments 


The disadvantage of distance arising 
from sparse settlement is not purely a 
local issue, nor one that affects only the 
poorer communities. This might be the 
case if all the counties and all the towns 
of the state, including these poorer 
counties and towns, were administered 
on a strictly self-sustaining basis, but 
this cannot be. 

In the larger economy of the state as 
a whole, highways are not only local, 
but are also a general need, and the edu- 
cation of the coming generation is as 
much the concern of the urban centers 
as of the rural school district. The 
preservation of law and order and of the 
public health is the concern of all people 
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of the state. Therefore, in the distribu- 
tion of the general taxes and gasoline 
taxes, no effort is made to return the 
revenues to the local communities from 
which they are derived. Partially this 
is accomplished, but more generally 
these revenues go to the state, and from 
the state and highway department back 
to the local units according to their 
needs. The effect of this system of state 
aid makes the expenditures in each 
separate unit of state government a 
matter of concern to every other unit. 


The amount of state aid distributed 
to local units of government has direct 
relation to the local property tax. If 
the local government functions are to be 
maintained in the manner to which we 
have grown accustomed in recent years, 
any reduction of these aids places a 
heavier tax burden on property, which 
the record of tax delinquency in all 
states indicates that property is unable 
to bear. The local units of state govern- 
ment, however, are facing heavy cur- 
tailments of these state aids. 

Studies of local government costs in 
Wisconsin indicate the difficult situa- 
tion these units are facing. Out of a 
total of 71, there are 16 counties in the 
State averaging (exclusive of incor- 
porated villages and cities of over 1,000 
inhabitants) less than 10 persons per 
square mile. These underpopulated coun- 
ties are local governments with exten- 
sive executive, judicial, and legislative 
organization and functions. In 1930 
these counties had a total population of 
less than 200,000, and the cost of local 
government varied from $43.00 to $68.00 
per capita, the average cost per capita 
being $49.00. These figures may be 
compared with 16 agriculturally de- 
veloped counties having a population of 
nearly 600,000 in which the cost of local 


1 Counties may, however, adopt the “commission 
form” of government, and reduce the number of mem- 


government per capita varied from 
$29.00 to $40.00, the average cost being 
$38.00. 

In Wisconsin, counties consist of 
towns which have organic relations to the 
county because every town, village, and 
city ward is represented on the county 
board of supervisors to look after the 
interests of the particular locality.! 
Assessment of property and collection of 
taxes are town functions. All property 
taxes are collected by the town treasurer 
and then sent to the school districts and 
to the county, which in turn sends the 
amount levied against the county to the 
state in such years when a state property 
tax is levied. The smallest tax-levying 
unit is the school district, of which there 
may be from one to eight or nine in a 
town. Obviously even these units of 
government should have an adequate 
tax base and sufficient population for 
their support. Yet there are in Wiscon- 
sin 120 towns each with a population of 
less than 300 people—men, women and 
children. 

The population of these 120 towns de- 
clined 20% between 1920 and 1930. 
Their average population is 200, their 
average number of voters is less than 
100, and the average number of families 
about 50. These small units of govern- 
ment elect and support town officials, 
consisting of a board of three super- 
visors (the chairman of which repre- 
sents the town on the county board of 
supervisors), clerk, treasurer, assessor, 
constable, two justices of the peace, 
as many highway superintendents as 
there are road districts, and as many 
school boards of three members each as 
there are school districts. 

The towns and school districts at- 
tempt to carry on all the functions of 
local government, road construction and 


bers of the board to from 3 to 9, depending upon the 
population. 
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maintenance, building and maintenance 
of schools, employment of teachers, 
operation of school busses, enforcement 
of law and order, holding of elections, 
trying of cases and imposing punish- 
ments, outdoor and institutional relief, 
assessment of property, and the levying 
and collection of taxes. Twenty-four 
thousand people, say 6,000 families, 
divided into more than 400 separate 
units, are governed by approximately 
2,000 officials. This fixed governmental 
structure becomes more irrational as the 
population of these areas declines. Yet, 
on the whole, these towns are managed 
with thrift. The officers get small pay 
and economy is jealously maintained. 
But the system itself is grossly inefficient. 

The smaller the population and the 
lower the land values, the less is the 
available revenue from property taxes. 
To carry on their functions, these towns, 
in spite of themselves, are forced to be- 
come mendicant. They began their 
careers when it was anticipated that 
agriculture would take up and convert 
the cut-over lands of the State into pros- 
perous rural settlements. This hope has 
failed of realization. The prosperity 
during the World War required of them 
more and more costly functions. Efforts 
to finance these functions after the War 
caused high assessment valuations and 
increased rates of taxation. Higher 
assessments and lower property values 
helped to bring wholesale delinquency. 
Yet in this respect the towns and school 
districts were not as distressed as the 
counties, because these two units of 
government, as well as the state, must 
be paid their share of the levy in full 
before the county is paid. The delin- 
quent taxes are passed on to the county 
for collection. 

In Wisconsin the state is not an im- 
portant factor in the taxes on general 
property. It receives practically all its 


revenues from incomes, sales and license 
fees, and only a very small fraction from 
the general property tax. In 1932 no 
state property tax was collected. How- 
ever, the source of the income taxes and 
others is largely from the industrial, well 
developed agricultural counties in the 
southern and eastern parts of the State. 
In redistributing the revenues so col- 
lected, the amounts going back to the 
local governmental units in state aid are 
not in proportion to the amount col- 
lected there, but in proportion to their 
assumed local requirements. This is 
the second step in the pauperism of un- 
derpopulated towns. 

A third step in this mendicancy re- 
curs as between the states and the Fed- 
eral Government. The federal revenues 
are raised, for the most part, in the in- 
dustrial states of the Atlantic seaboard 
and the Great Lakes, and are expended 
generally throughout the nation in vari- 
ous forms, extending from highway con- 
struction to vocational training. Within 
the State of Wisconsin the federal aid is 
distributed locally, not in proportion to 
the revenue raised, but generally through- 
out the State in highway, educational, 
agricultural, and similar aids. The 
quota received by poorer communities 
is greatly in excess of their small con- 
tributions of federal taxes. This sys- 
tem has expanded alarmingly in recent 


years. In Wisconsin the grants-in-aid, | 


derived from general taxes and dis- 
tributed to local governments, increased 
from $2,000,000 in 1902 to $18,500,000 
in 1930. Nationally, these total grants- 
in-aid from federal and state govern- 
ments aggregated for the year 1902 about 
nine million dollars; for 1930, the total 
was about one billion dollars. The men- 
dicant towns are therefore receiving 
assistance from the counties, from the 
state, and from the Federal Govern- 
ment. This assistance tends to transfer 
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the burden of their inefficiency to the 
centers of urban population, and to the 
farmers on the superior soils in the bet- 
ter agricultural sections of the nation. 
This subsidy by federal and state aids 
enables the mendicant towns to support 
a sparse population in regions submar- 
ginal to agricultural use. Yet this un- 
economic subsidy adds its share to the 
continuing surplus of agricultural prod- 
ucts. 

In spite of all the financial assistance 
from outside sources, the cost of govern- 
ment is becoming prohibitive to the 
local people in the underpopulated areas 
of the State. The cost of government is 
increased as tax delinquency grows. The 
towns turn over the tax certificates to 
the county treasurer, who now has the 
work of advertising and selling them. 
After three years of delinquency, the 
county may take title to the land, and 
it becomes a part of the “new public 
domain.” The resale of these lands or 
their entrance under the Forest Crop 
Law, the establishment of county forests 
and their administration and manage- 
ment constitute new county functions. 
How extensive such a burden may be- 
come is illustrated by a northern Wis- 
consin county in which over half the 
government costs are financed by state 
and federal aids. In the county the 
accumulated property tax delinquency 
now exceeds the annual tax levy. The 
face value of tax certificates now on hand 
for each year is as follows: 


Year Amount 

BONG octet ema Sate o esi wean $ 2.88 
ROMs wor, te hos Shee Re eee 17.94 
RQ tice pace vee hveet ene 42.54 
2 (0 Saari me erage ole eran te 201.80 


NOTE kis wnie eased a damenencts $ 350.95 
Wee sc oes ous ee ene a 1,033.05 
1 ot > rar icah ae ae ac se ona 3,672.42 
IOMGii a fs. Se Satie gig eRe eA 787 
IOS eS Eee es 2,352.82 
WON or (iC. enor aes 3)104.32 
NOB e Re een es 11,232.61 
FOGG x Gece ce leer a reda. 10,641.73 
aeons weet e eer: 11,373.09 
NON 0s f5ic s.c macedneaces 15,933-87 
BRA oc sic cegtilea nes 39,678.74 
WOME Ci cioecs sate eavet meen 62,133.80 
NOAM ce es ye ccd ee eeeuet 99,356.25 
OCMG Scie cu ckeews $261,916.47 


In addition to the accumulation of tax 
certificates, this county has taken title 
to more than 200,000 acres of tax de- 
linquent land. 


However, the functions of local gov- 
ernments have been extended beyond 
the mere ownership and management of 
forest land. Up to the present time the 
two most extensive functions of local 
governments have been concerned with 
schools and roads. The third important 
function will be the control and regula- 
tion of land—not only the publicly 
owned land, but also the privately 
owned land. In other words, we shall 
consider land in the light of a public 
utility, thus making it controllable in 
the public interest. One of these public 
interests is the tax burden imposed upon 
us by uncontrolled and isolated settle- 
ment. The problem is to eliminate the 
scattered settlement as much as possible, 
or at least prevent it in the future. 
This latter is made possible by the Wis- 
consin zoning law. The zoning of regions 
to restricted forestry and recreational 
use is, however, a new undertaking and 
must be based upon the more inclusive 
objectives of well considered regional 
planning. 

















County Zoning for Agriculture, Forestry, and 
Recreation in Wisconsin 
By W. A. ROWLANDS 


lished method of controlling the 

use of privately owned land in 
the public interest. But, such zoning 
regulations were confined in their ap- 
plication to the land within the po- 
litical jurisdiction of the city. Areas 
adjacent to a municipality which for 
all purposes, except political, are parts 
of the city could violate every principle 
of orderly land use with impunity. Va- 
rious devices have been tried to regulate 
land uses not in cities, and one of these 
is county zoning. In 1923 a law was 
passed in Wisconsin giving county 
boards the necessary authority to zone 
land outside of incorporated cities. This 
law was designed especially to control 
industrial land uses as the opening sen- 
tence indicates: 


gene in cities is a well estab- 


“The county board of any county may by 
ordinance regulate and restrict the location 
of trades and industries, and the location of 
buildings designed for specified uses and 
establish districts of such number, shape and 
area, outside the limits of incorporated vil- 
lages and cities, as such county board may 
deem best suited to carry out the purposes 
of this section.””! 


Under this law, Milwaukee County 
in October, 1927 passed a zoning or- 
dinance which affected lands in five of 
its towns. The 1928 report of the 
Regional Planning Department indi- 
cated that it was apparent zoning 





1 Section 59.97, Wisconsin Statutes, Zoning Power. 


2 Milwaukee County Regional Planning Department, 
Annual Report, 1928 (Milwaukee, Wisconsin), p. 44. 

3 Hugh R. Pomeroy, “County Zoning under the Cali- 
fornia Planning Act,” 155 Annals of the American Acad- 


had an important effect in guiding the 
future development of the county and in 
adding a certain amount of stability 
to land values.” 

However, the law as it stood was de- 
signed particularly to aid cities to con- 
trol urban land uses in future urban 
territory. California has a similar law; 
in fact, Los Angeles County zoned non- 
urban land before Milwaukee did, but 
under a special charter. In California 
zoning has included the regions about 
cities, the protection of scenic areas, and 
the regulation of roadside land uses, 
but no attempt has been made to apply 
zoning to agricultural or other land uses.* 


Conditions in Northern Wisconsin 
Prompting County Zoning 


In Northern Wisconsin the need for 
controlling land uses grew out of an 
entirely different set of circumstances. 
The agricultural recession left the north- 
ern counties with abandoned farms, a 
shrinking tax base, tax delinquent lands, 
and high governmental costs, especially 
for schools and roads. Although there 
are many well-settled, compact com- 
munities with low per capita costs for 
highways and education, there are far 
larger underpopulated areas where 
schools are small and settlers are few 
per mile of road. As a rule, these 
sparsely settled districts have less de- 
sirable soils, better suited to forests than 
to agriculture. If all such areas could be 
vacated and the settlers placed on the 


emy of Political and Social Science 58 (May, 1931). 

4See article by R. B. Goodman, “The Regulation 
and Control of Land Use in-Non-Urban Areas”, in 
this issue of the Journal, pp. 266-271. 
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better agricultural soils near established 
communities, most of the difficulties 
would be solved, but there is no legal 
procedure for moving settlers or buying 
them out at the present time. However, 
the county zoning law permits the ex- 
change of lands acquired by tax deed 
for “other lands in the county for the 
purposes of promoting the regulation 
and restriction of agricultural and for- 
estry lands.” Exchange of land is also 
permitted under the county forest re- 
serve law.5 

The recent landward movement has 
increased the difficulty. Where aban- 
doned farm houses are being rehabili- 
tated or new settlers are moving in, there 
are immediate demands for school fa- 
cilities and roads, to say nothing about 
the additional demands on the county 
agent and nurse, and for poor relief. 
There is nothing to prevent an individual 
from buying an isolated tract to start a 
little farming or to hunt, trap, or rent 
boats to tourists. He and his family 
may make more demands upon the pub- 
lic treasury in one year than he will pay 
in taxes in 20 years. The school pro- 
vided for his convenience means not 
only local taxes but aids from the county 
and state, and, if a road is built for his 
benefit, the additional miles of town road 
will entitle the town to the $50.00-a-mile 
state aid. Furthermore, there is also 
the question of preventing settlement on 
submarginal land and consequent farm 
abandonment after public money has 
been spent. 

There is, therefore, one dominating 
purpose behind the proposals leading 
to the enactment of county zoning or- 
dinances in North Wisconsin counties. 
This is to protect present property 





5 Section 2a of 59.97 and 59.98, Wisconsin Statutes. 

® Noble Clark, “What Chance has a City Man on a 
Wisconsin Farm,” Extension Circular, College of Agri- 
culture, University of Wisconsin (November, 1932). 


holders against increases in local govern- 
mental costs resulting from unrestricted 
and uncontrolled development in the 
sparsely settled areas. Two other mat- 
ters of considerable importance are also 
the concern of boards of supervisors of 
these counties: (1) to prevent the huge 
waste of financial and human resources 
resulting from unwise and scattered 
settlement; and (2) to preserve the 
integrity of the county in the business- 
like administration of state aids. In 
this connection many county officials 
and responsible citizens feel keenly the 
need to continue to make economies and 
efficiencies in local government services 
wherever and whenever possible. Ad- 
mittedly, educational and highway laws 
in Wisconsin were conceived in the 
spirit of the broad, liberal policy that it 
was the function of the state-at-large to 
contribute funds to the aid of the lesser 
units of government. Nevertheless, re- 
cently there have been many ominous 
rumblings in legislative halls, and some 
sharp editorial protests from the metro- 
politan and industrial districts that local 
governments, receiving large grants of 
aid from the state, “put their own house 
in order.” 

For several years the need for some 
control over the use of land in these 
areas was apparent to prevent uneco- 
nomic expenditures of public money, to 
keep settlers out of non-agricultural 
areas, and to secure a more orderly de- 
velopment of the land. Economists, 
foresters, and citizens conversant with 
economic conditions in Wisconsin have 
urged the enactment of legislation per- 
mitting the northern counties to exer- 
cise control over land development and 
over expenditures within their jurisdic- 


7B. H. Hibbard, et al., “Tax Delinquency in North- 

ern Wisconsin,” Wisconsin Agricultural Experiment 

Station Bulletin, No. 399, p. 27; B. H. Hibbard, W. A. 
(Footnote 7 continued on page 274) 


























‘tion.?. A recommendation made to the 
Legislature by the Interim Committee 
on Forestry and Public Lands is worthy 
of note. Their recommendation was 
that counties be given the needed au- 
thority for zoning, based upon a county 
survey, and that the laws be amended 
to give county control over development 
by relocation of settlers and by direct 
expenditure for roads and schools. Sub- 
sequently, the Legislature of 1929 
amended the county zoning law by add- 
ing a section which provides that: 


“The county board of any county may by 
ordinance regulate, restrict and determine 
the areas within which agriculture, forestry 
and recreation may be conducted, the loca- 
tion of roads, schools . eo 


On May 16, 1933, the Oneida County 
Board of Supervisors, with the unani- 
mous approval of all town boards in the 
territory affected, adopted a county 
zoning ordinance under authority of the 
amended law. Oneida County has, 
therefore, become the first county to 
regulate the use of land for agriculture, 
forestry, and recreation. 


Conditions in Oneida County 


The land and financial situation in 
Oneida County is similar to that of other 
Northern Wisconsin counties, albeit 
some differences in the development of 
agriculture, recreation, and forestry ex- 
ist. In common with all but 16 counties, 
mostly in the southeastern part of the 
State, it receives more from the State in 
the form of aids than it contributes to 
the state treasury in the various taxes. 
In 1929 Oneida County paid to the 
State $99,361.00 which represents 0.42% 


(Footnote 7 continued from page 273) 
Hartman, and W. N. Sparhawk, “Use and Taxation of 
Land in Lincoln Co., Wis.”, Wisconsin Agricultural Ex- 
periment Station Bulletin, No. 406, p. 35; W. A. Hart- 
man, “State Land-Settlement Problems and Policies 
in the U.S.”, United States Department of Agriculture, 
Technical Bulletin, No. 357, p. 74; “Making the Most of 
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of the total state taxes paid. In the 
same year Oneida County received from 
the State $188,347.00, which repre- 
sented 1.04% of the total state aid paid 
to counties. By far the largest part of 
such aid is for education and highways, 
but the County is also drawing a sub- 
stantial sum under the forest crop law. 

In regard to land uses, Oneida County 
is one of the most highly developed recre- 
ational counties of the State. There is 
almost as much land occupied by resorts, 
summer homes, clubs, and camps, or in 
unsold but highly assessed frontage, as 
there is in farms. Zoning is important 
in a region where this type of land repre- 
sents \ of the entire taxable real estate 
wealth of the county, including the city 
of Rhinelander. Property of this type 
is practically confined to the riparian 
land. A cross-section of the situation in 
this County as it existed in 1931 showed 
that 9.7% of the total land area of the 
County was used for farming, 9.2% for 
recreational purposes, and 62.4% was 
classed as cut-over waste and swamp 
land. The balance (18.7%) was in 
timber, forest crop lands, or in public 
ownership, either federal, state or 
county.® 

Map I showing the location of the 
farms indicates certain concentrations— 
around the city of Rhinelander, in the 
town of Stella, which is an important 


potato area, and several other centers. 


near villages or along important state 
or county highways. In addition to 
these compact communities are many 
scattered farms among which aban- 
doned farms are the most numerous. 


Marinette County Land,” Special Circular, Extension 
Service, Wisconsin College of Agriculture, May, 1929. 

8 Report of the Interim Committee on Forestry & 
Public Lands, Wisconsin Legislature, Madison, March, 
1929, p. 40. 

9“Making the Most of Oneida County Land,” 
Special Circular, University of Wisconsin, College of 
Agriculture, April, 1931. 
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The relation between successful agricul- 
ture and transportation, good markets, 
and gocd soils is very close in this 
County. 

Tax delinquency has become an in- 
creasingly important fiscal problem. The 
tax delinquency map (Map II) shows 
that the areas around the lakes occu- 
pied by resorts and summer homes and 
the farming sections were paying their 
taxes, whereas the tax delinquent lands 
were concentrated on the land not in pro- 
ductive use. The town of Stella with % 
of its land in farms, recreation, timber, 
and forest crop land had only 2% of its 
area delinquent, whereas the town with 
the smallest area in productive use (13%) 
had about 50% of its area on the tax 
rolls as delinquent land. Out of a total 
of 728,000 acres almost 36%, or 261,000 
acres, was delinquent in 1930, and 164,- 
920 acres were delinquent three years or 
more and were therefore subject to tax 
deed by the county at that time. 


While Oneida County was no different 
than other northern Wisconsin counties 
in the nature and extent of its problem, 
it perhaps was a little more advanced 
than most of these counties in the crea- 
tion of public sentiment for conservation. 
It was one of the first counties to create 
school forests which helped to educate 
the children in conservation and re- 
forestation. There are 12 school forests 
in the County now. In 1930 the County 
Board of Supervisors asked for a study 
of the resources, tax delinquency, and 
finances of the County. The recommen- 
dations made in this report furnished the 
basis for subsequent county action later 
culminating in the zoning ordinance.’° 
The American Legion State Forest estab- 
lished in 1928 has acted as an example 
of conservation. This forest occupies 
17,776 acres and gives public access to 
several beautiful lakes. The Argonne 
unit of the Nicollet National Forest in 


10 Tbid, 














the northeastern part of the County 
takes in approximately 15,000 acres, of 
which about 5,000 acres have already 
been purchased. The County has fol- 
lowed a policy of taking tax deeds to 
delinquent land when deedable. Out of 
this it has established four county forest 
units with a total gross area of 82,780 
acres, of which 40,154 acres have been 
entered under the forest crop law by the 
County. 

Private interests have entered 35,530 
acres under the same law, making a total 
of almost 100,000 acres of land in public 
and private forests. The significance of 
this will become apparent if it is re- 
called that in 1931, 172,000 acres under 
forest management were estimated as 
sufficient to maintain the present pri- 
mary wood-working industries in the 
County forever." 








1 Tbid., pe 5 
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Zoning, a Method of Controlling Private 
Land Uses 


The problem of restricting settlement 
and land use is solved so far as public 
lands, the county forests, or even the 
private land under the forest crop law 
are concerned. Such land is not open to 
settlement, and all other uses are within 
the control of the owners—the county, 
state, and Federal governments. Recre- 
ation may be controlled by leasing or re- 
fusing to lease public lands and by im- 
posing such reasonable restrictions as 
the state or county wishes to impose. 
Even if the county sells land obtained 
through tax deed, it has the privilege of 
refusing to sell submarginal land to 
prospective farmers or to sell any land 
which is not in an established com- 
munity. Many northern counties have 
exercised great care in this respect. 
Some have refused to sell land to outside 
settlers who lacked sufficient funds to 
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“grub stake” themselves, thereby pre- 
venting an inflow of families who would 
gain a legal residence in a year and then 
demand relief. Land not suitable for 
agriculture or with some timber on it 
was sold to farmers with land adjoining 
to be used for a woodlot or pasture. 
Sales were not approved where the pur- 
chaser was likely to cut the remaining 
timber and again let the land revert to 
the county after he had stripped it of its 
only valuable resource. In one case, the 
county retained possession of several 
tracts because the land had gravel on it 
suitable for road making purposes; also, 
all frontage on rivers and lakes was re- 
tained to give the public access to the 
waters of the County. Oneida County 
has had a special committee of the 
county board, called the Colonization 
Committee, which supervised sales of 
county owned land and attempted to 
encourage the development of the good 
farming areas rather than to establish 
new areas. 

Unfortunately, the word “zoning” has 
been applied to the advisory and direc- 
tional efforts of county officials, to the 
classification of land by soil and land 
cover surveys, and to the control which 
counties and other public bodies have 
over the land in public ownership. 
“Zoning” should only be applied to the 
control of private land. This was brought 
home to the people of Oneida County 
when a settler moved into the wild 
lands of the western part of the County 
and made a request for a school and a 
road. Many of the towns also realized 
that unwise unemployment relief in the 
form of a “back to the land” movement 
might load them with poor relief in ad- 
dition to road and school costs. These 
incidents dramatized the situation for 
the county officials and steps were taken 
immediately to enact a county ordinance 
to control the situation thus developed. 


The Enactment of the Oneida County 
Ordinance 

In November, 1932, the Colonization 
Committee, through the county agricul- 
tural agent, made a request that the 
College of Agriculture, in cooperation 
with other state departments (such as 
Conservation and the Attorney General), 
prepare an ordinance suitable to Oneida 
County. A committee was formed at 
the College, which took up two separate 
phases of the work: (1) the drawing up 
of an ordinance which would stand the 
test of reasonableness and constitution- 
ality, (2) the delineation of the zones, 
based upon the physical and economic 
conditions of the County, incorporated 
in the “official map.” 

Although found to be constitutional 
as far as urban zoning and zoning for 
urban uses is concerned, this new type of 
control is breaking virgin soil. Can 
counties use the zoning power “to regu- 
late, restrict and determine the areas 
within which agriculture, forestry and 
recreation may be conducted”? This 
question had been raised some time be- 
fore by the legislative Interim Commit- 
tee on Forest Fires and Delinquent 
Taxes and at their request the Attorney 
General’s Department through F. M. 
Wylie gave the following opinion: 

“The county zoning statute is un- 
doubtedly in the public welfare. The cut- 
over areas of northern Wisconsin speak as 
eloquently against haphazard development 
as any city condition. The spotting of these 
lands with remote or abandoned farms, re- 
sulting in sparsely settled districts with in- 
sufficient population or value to support 
roads and schools or to afford the aaiine 
of living that this day should give to all, 
the misdirected efforts to farm lands, not 
well-suited to agriculture, with resulting 
personal grief and social loss; the far-reach- 
ing economic ill-effects of stripping the state 
of timber, the fire hazard of the cut-over 
lands, and the fire hazard of human habita- 
tion in their midst, all cry out for planning, 
for social direction of individual effort. 
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“How far a county zoning ordinance may 
go, however, in restricting the use of private 
property in these areas, depends to a large 
extent upon facts that must be carefully 
investigated and shown. The Wisconsin 
court in the city zoning cases placed empha- 
sis upon the compensating features of a 
police regulation restricting the use of prop- 
erty. These features are not so marked ina 
prohibition of agriculture for forestry, the 
direct returns from which are remote. I am 
inclined to the view, upon my limited infor- 
mation, that the necessity is so great, in the 
interests of future, perhaps more than the 
present welfare, that the court should find 
the absolute prohibition of agriculture in 
certain areas reasonable, and not a taking 
of property without compensation, while in 
other areas such a prohibition might be un- 
reasonable. Care must be exercised, how- 
ever, not to unreasonably discriminate be- 
tween areas, but to base differences in regu- 
lation upon differences in conditions. 

“The concrete application of constitutional 
limitations to county zoning ordinances in 
general can safely be stated only after careful 
investigation and study of conditions. I 
think it wiser to recommend the obtaining of 
further legal advice upon a full record of all 
the circumstances, and I think it may then 
have to be given with reservations or specifi- 
cations as to varying conditions; that is, 
each county ordinance will have to be tested, 
to some extent, by the particular conditions 
it deals with. 

“May I say, however, that I believe the 
judicial tendency is going to be to recognize 
more and more the great social evil of un- 
correlated and unrestrained individual and 
selfish enterprise and hence to broaden its 
view of the power of government to plan the 
social and economic conditions of the present 
and the future.” 


Since the drawing of the ordinance is 
so largely a legal matter, the Attorney 
General’s office cooperated with the 
Committee from the very beginning. 

Two fundamental points of view were 
kept in mind: (1) make the ordinance 
as easy to understand and with as little 
legal language as was consistent with 


2 F, M. Wylie, Vol. 20, Attorney General’s Opinion, 
Wis. 751. 
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completeness and accuracy; (2) create 
as few use districts as possible in order 
to avoid complications with the ordi- 
nance itself. 

Further, the College advisory com- 
mittee on zoning felt that since this was 
pioneer work, it would be much better to 
present an ordinance which might later 
need to be changed and amended by the 
people because of a definite requirement, 
as a result of growth, rather than to pre- 
sent a comprehensive ordinance which 
might be rejected by the people because 
of its technical nature. The Committee 
kept in mind the fact that provisions 
which the people would deem unrea- 
sonable might jeopardize the entire pro- 
gram. The statement of the court in 
the case of Miller v. Board of Public 
Works (195 Cal. 477 (1925) ) was good 


advice: * 


“It cannot be gainsaid, however, that 
many municipalities, evidently upon the 
theory that zoning is a panacea for civic ills, 
have, under the guise of zoning, sought to 
enact and enforce unreasonable and dis- 
criminating ordinances. Some of these at- 
tempted regulations have been palpably for 
the exclusive and preferential benefit of 
particular localities.” 


“The tests which would be applied to de- 
termine the validity of a county ordinance 
are clearly indicated in two questions which 
the court introduced shortly after the above 
quotation: 


“(1) Is the scheme of zoning as a whole . 


sound, that is to say, is the method of classi- 
fication and districting reasonably necessary 
to the public health, safety, morals or general 
welfare? 


“(2) Has the scheme of classification and 
districting been applied fairly and impar- 
tially in each instance? 


“If such questions as the above with re- 
spect to districting in counties can be an- 
swered affirmatively by reasonable men, it 
cannot be doubted that the principle will be 
upheld by the courts.’ 


Two use districts were created in 
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ZONING MAP 
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Oneida County: (1) a forestry and rec- 
reation district consisting of several 
separate blocks of land totaling more 
than 300,000 acres, and (2) an unre- 
stricted district containing the balance 
of the land in the County—some 
420,000 acres (Map III). 

As the name indicates, in the unre- 
stricted district no restrictions were set 
up in the ordinance. In the forestry 
and recreation district, a number of 
permitted uses are specifically men- 
tioned in the ordinance, other uses being 
prohibited. Since there is no conflict 
between forestry and recreation in 
Oneida County, one zone takes care of 
both uses. Saw mills, cutting and stor- 
ing of lumber, making of maple sugar, 
and all the usual forest operations are 
allowed. Recreation is permitted in the 
form of (1) public and private play- 

13L. Deming Tilton, “Regulating Land Uses in the 


County,” 155 Annals of the American-Academy of Social 
and Political Science 130 (May, 1931). 





FOREST & RECREATION DIST. 
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grounds, golf courses and camp grounds; 
(2) camps, resorts, and cottages designed 
for seasonal occupancy only; (3) hunt- 
ing, fishing, or trappers’ cabins occu- 
pied only at special seasons; (4) boat 
liveries; and such extractive industries 
as mines, quarries, gravel pits, hydro- 
electric plants and their accessories are 
mentioned as permitted uses. Since 
family dwellings rather than businesses 
are likely to create school and road 
costs, these are mentioned definitely as a 
prohibited use and defined as follows: 


“Family dwelling—any building designed for 
and occupied by any person or family 
establishing or tending to establish a legal 
residence or acquiring a legal settlement for 
any purpose upon the premise so occupied.” 


The important words in this definition 
are “legal residence” and “‘legal settle- 
ment” because it is the legal resident 
who has claims on schools and poor re- 
lief. Under an old law, settlers could 
demand that roads be built for their 
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benefit and the law was interpreted to 
mean that the town was compelled to 
build the road. This law has since been 
revoked. Nevertheless, it is difficult for 
neighbors to refuse such requests and 
leave a man and his family stranded. 
Zoning will correct this by preventing 
the settler from isolating himself in the 
first place. 

However, there were some farms and 
other prohibited land uses in the re- 
stricted district, and they are permitted 
to continue under the “non-conforming 
use” clause of the ordinance. But if 
the use is discontinued for a reasonable 
length of time it cannot be restored. 

The administration of the act rests 
with the county board of supervisors. 
In the absence of either a county park 
commission or a rural planning board, 
the actual administration will no doubt 
be delegated to a committee, and the 
colonization committee of Oneida County 
which sponsored the enactment of the 
ordinance seems to be the logical one 
to administer it. The zoning law pro- 
vides that the ordinance may also be 
enforced by injunctional proceedings by 
any owner of real estate living in the 
restricted zone as well as by the county. 

For the second task, that of delineat- 
ing the zones and making the official 
map, the Committee made use of the 
data gathered in 1931, published in the 
circular, ““Making the Most of Oneida 
County Land.” All basic data available, 
such as the location and extent of soil 
types, farms, forests, tax delinquency, 
recreation, as well as maps showing the 
extent and location of roads, schools, 
markets and community centers, were 
used in delineating the boundaries of the 
two proposed use districts. In this work 
the Oneida County survey was most 
helpful: This experience shows the need 
of studying every county separately 
before drawing an ordinance or delineat- 





THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


ing the zones. Every ordinance should 
be “tailor made” and not a copy of 
some other. 


Creating an Enlightened Public Opinion 


All contacts between members of the 
College advisory committee and the 
County Board of Supervisors were 
made through the office of the county 
agricultural agent. The county agent 
was also secretary of the county colo- 
nization committee which was the com- 
mittee designated by the board of super- 
visors to sponsor the zoning procedure. 
Two conferences were held with the 
county colonization committee at which 
the ordinance and accompanying map 
were presented and explained, and finally 
approved by them. 

Wishing to be sure that all interested 
citizens as well as the town boards had 
ample opportunity to understand fully 
the principles of zoning and the intent 
of the ordinance, the colonization com- 
mittee instructed the county agent to 
hold a series of “educational meetings” 
with the town boards in the towns 
affected and further suggested that local 
residents be invited to attend one of 
these meetings. 


A series of 16 such meetings was held 
by the county agent with the assistance 
of a specialist in land economics from 
the Wisconsin College of Agriculture. 
Records were kept of the meetings, and 
comments and criticisms were obtained. 
Emphasis was given to the fact that the 
administration of the zoning ordinance 
was in the hands of local people through 
their town boards and county board, and 
that the only place the State had in 
this entire matter was in providing a 
law permitting counties to zone their 
lands. 

As a result of these educational meet- 
ings some 80,000 acres were added to 
the forest and recreation district as 
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originally set up, and in all but one case 
complete approval was given to the 
zoning ordinance at the first meeting. 
In this case, the town of Minocqua, the 
town chairman was unable to be present 
and the local residents suggested that 
another public meeting be held before 
the town board officially approve the 
ordinance and determine the boundaries 
of the forest and recreation district. 

It has been pointed out that city 
planning cannot be successful unless the 
planner collaborates with the com- 
munity at every step of the procedure. 
If this is true for an urban community 
where control over an individual’s life 
is an every day affair, it is a hundred 
times more important in a rural com- 
munity on the “pioneer fringe” where 
“rugged individualism” exists in its 
purest form. “Do you mean to tell me 
that you are going to tell a free-born 
American citizen that he can’t do with 
his land as he pleases?” was a direct 
question at one of the meetings. Yet, 
after this man was shown that, when a 
“free-born American citizen” in doing 
what he pleases burdens the taxpayers 
with an unnecessary school, a road 
which the settler might use merely to 
move out again, to say nothing of the 
fact that the town might have to feed 
him, he was convinced of the soundness 
of zoning principles. 


Zoning and Land Utilization 


Although the immediate reason for 
zoning is the control over public ex- 
penditures through restriction of land 
utilization, there are by-products which 
may in time become the main products. 
Zoning seems to be all negative, pro- 
hibitive, and restrictive. Yet, in con- 
trast to the 300,000 acres in the re- 
stricted zone, there are some 420,000 
acres where the settler will find the best 
soils of the County with access to roads 
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and markets. An examination of the 
zoning map will show only two large 
blocks of restricted land. All the rest 
are smaller areas separated by strips of 
the unrestricted district along the im- 
portant highways. Highways attract 
settlers and industries which would im- 
mediately call for a change of bounda- 
ries of the zones if such areas were 
placed in the restricted district. As 
other roads are built and good land be- 
comes accessible, more land can be re- 
leased for agriculture if there is demand 
for it. The point is that the committee 
can exercise its power to guide settle- 
ment in this way in the direction of the 
good soils and with the smallest possible 
demand for public services. Farming 
settlements will tend to be compact and 
therefore can easily support complete 
systems of secondary roads, modern 
schools, and successful community ac- 
tivities. 

The areas dedicated to forest uses 
will help in regulating the stream flow, 
in growing a cover for wild life, and 
in promoting recreation. The indus- 
tries maintained or created by the forest 
products will keep up the payrolls in the 
cities and villages and provide part- 
time work for farmers. 


The governmental costs can be re- 
duced to a minimum. The only roads 
will be through roads and those needed 
to service the summer resorts during the 
tourist season. All others can be reduced 
to fire lanes and logging roads. Since no 
dwellings are permitted, schools are not 
necessary. Forest protection and game 
law enforcement will be the work of the 
state or county. In fact, changes in the 
functions of towns and enlargement of 
the area of government will come rather 
naturally as the result of zoning land uses. 


The utilization of land can be made 
more effective after being blocked into 
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natural areas than when all uses are 
intermingled. There is less danger from 
fire when settlers are not clearing in the 
midst of a forest, and there is less game 
damage and trespassing by hunters if 
the farmer lives in a closely built up 
People who are 


rural community. 


looking for quiet, beautiful places to 
build a summer home will appreciate a 
zoned area dedicated by legal enactment 
to recreation. All this will help to 
stabilize and enhance land values within 
each zone or district and promote 
the orderly utilization of the land. 
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Service Contracts in the Electric Bond 
and Share Company 


By N. S. BUCHANAN 


S the electric power and light 
A industry has grown ever larger in 
the United States, its control and 
management have become increasingly 
centralized through the device of the 
holding company. Some holding com- 
panies confine themselves largely to re- 
distributing the income received on se- 
curities owned and give only slight atten- 
tion to the management of operating 
properties; others, however, are actively 
engaged in the management or servicing 
of their subsidiary or affiliated compa- 
nies; again many holding companies 
also operate properties which they di- 
rectly own. As a consequence, in addi- 
tion to the interest and dividends re- 
ceived on securities owned, companies 
of the second and third type have a 
source of income in the charges they 
make for management services rendered 
to their subsidiaries or clients. Despite 
its importance, the nature and conse- 


1As now used, the term “holding company” has both 
a narrow and a broad meaning. In the narrow sense it 
means any company which owns at least a majority of 
the voting stock of one or more other companies and is 
thus able to elect their directors. Broadly, it is used to 
designate those companies whose stock holdings in 
other companies, although perhaps less than a majority, 
are yet sufficient to exercise a very real control over 
them. The latter use of the term has become in- 
creasingly current as it has been recognized that ma- 
jority stock ownership is frequently unnecessary in 
order to control a company. 

The Electric Bond and Share Company prefers not 
to consider itself a holding company, probably for two 
reasons: (1) it does not own securities in operating 
power and light companies but only in the holding com- 
panies which control them; (2) its stock ownership in 
its affiliated holding companies has been commonly less 
than a majority and hence, according to the earlier 
and stricter use of the term, it is not a holding company 
but perhaps an investment-service company. Never- 
theless, the Company is regularly referred to as a 


quences of this management service of 
holding companies have received only 
general treatment. The purpose here, 
therefore, is to attempt a description of 
the manner in which the Electric Bond 
and Share Company, one of the largest 
and most important of these service 
companies with a holding company set- 
up, performs certain supervisory serv- 
ices for its affiliated companies. 

Before doing so, however, it is neces- 
sary to digress briefly in order to show 
the nature of the Electric Bond and 
Share Company. As now organized, 
Bond and Share is a holding company of 
holding companies, using the term “‘hold- 
ing company” in its broader sense.'! By 
means of interlocking directorates, own- 
ership of voting stock,” and officers and 
employees in common, the Electric 
Bond and Share Company has control of 
four major holding companies in the 
United States and a fifth whose sub- 


holding company and this usage has been adopted here. 

In this connection one of the most recent definitions 
of the term “holding company” is worth noting: “Any 
company, incorporated or unincorporated, which is in 
a position to control, or materially to influence, the 
management of one or more other companies by virtue, 
in part at least, of its ownership of securities in the other 
company or companies.” (Bonbright, J. C. and 
Means, G. C., The Holding Company (New York: 
McGraw-Hill, 1932), p. 10.) 

2 The holdings of Bond and Share in the common 
stocks of its affiliated companies at December 31, 1932 
were as follows: 

American & Foreign Power Co. (Inc.)... .47.90% 


American Gas and Electric Co........... 18.87% 
American Power & Light Co............. 31.10% 
Electric Power & Light Corp............. 59-34% 
National Power & Light Co.............. 46.59% 


(Annual Report, Electric Bond and Share Co., 1932). 
In addition, however, Bond and Share in two cases 
owns a majority of the perpetual warrants tb purchase 
common stock. 




















284 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


sidiaries are entirely without the United 
States. The four companies with sub- 
sidiaries entirely within this country 
are: the American Gas and Electric 
Company’ (originally organized in 1906), 
American Power & Light Company (or- 
ganized in 1909), National Power & 
Light Company (organized in 1921), and 
Electric Power & Light Corporation 
(organized in 1925). American & For- 
eign Power Company (Inc.), which con- 
trols all Bond and Share’s interests 
abroad, was organized in 1923. Each 
of these five holding companies, either 
directly, or indirectly through other 
holding companies, is in control of a 
number of operating companies spread 
over a wide geographical area. In 1929 
the gross earnings of the subsidiaries of 
the four companies with interests en- 
tirely within the United States were in 
excess of $300,000,000, while the sub- 
sidiaries of American & Foreign Power 
earned gross in the same year approxi- 
mately $63,000,000. 

As organized at present, the income of 
the Electric Bond and Share is chiefly 
derived from two principal sources: 
(1) the holding of securities, and (2) the 
supervision and servicing of the above 
mentioned holding companies and their 
operating subsidiaries. In recent years 
each of these two activities has con- 
tributed almost equally to the gross 
income of Electric Bond and Share. 
The supervision service rendered by the 
Electric Bond and Share Company will 
constitute our chief concern here. 


3 The relation of Electric Bond and Share to American 
Gas and Electric is different in several respects from its 
relationship to any of the other four companies. In 
the first place, American Gas and Electric exists more 
than merely on paper. It has an office and personnel of 
its own and a physical reality not possessed by the other 
companies. Secondly, Bond and Share influence in 


the management of American Gas and Electric is con- 
siderably less than in the other four. Finally, for all 
servicing of subsidiaries, except certain financial mat- 
ters, American Gas and Electric has its own staff. 


The need for expert supervision of 
operating power and light companies is 
somewhat greater than would appear to 
the casual observer. At first glance, 
perhaps, operation appears quite a rou- 
tine matter and, of course, to some ex- 
tent this is true. But under private 
ownership the profit motive is strongly 
operative and the management has other 
problems than the generation and dis- 
tribution of electrical energy. To in- 
crease earnings through larger sales is 
frequently no small task, but rather one 
requiring a competitive technique of a 
high order. For example, for lighting 
purposes electricity probably has no 
real competitor in many parts of the 
country at the present time. But the 
same cannot be said of appliances (heat- 
ers, vacuum cleaners, cooking devices, 
fans, furnaces, radios, clocks, etc.). To 
considerable degree many of these are 
luxuries and the power company has to 
compete with other interests in the 
scramble for the consumer’s dollar. In 
the matter of industrial uses, elec- 
tricity meets formidable competition in 
steam power and, to a lesser degree, in 
oil and water power. Furthermore, it 
must be remembered that many indus- 
trial concerns are sufficiently large to 
produce their own electricity on an 
economical basis, and the private power 
company must meet this actual or po- 
tential competition.’ The consequence 
is that the power companies have found 
it necessary to develop a competitive 
sales technique of a high order. 


While recognizing these differences, it seems rea- 
sonable to include American Gas and Electric along with 
the other four companies in the present treatment. 
Certainly Bond and Share considers American Gas one 
of its affiliates. Wherever American Gas is unique in its 
relationship with Bond and Share, this will be noted. 

4 These figures have, of course, been reduced by the 
depression. 

5 For example, the International Power & Paper Co. 
got into the electric power industry as a result of its 
large power needs as a manufacturer of paper. 
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But probably the greatest need for 
expert and skillful management arises in 
connection with the expansion of gen- 
erating facilities, the construction of 
power plants, transmission lines, distri- 
bution lines, etc. Here the most expert 
technical skill is required in a field where 
improvements in efficiency and cost are 
proceeding apace. Generating plants 
must be constructed in accordance with 
the latest scientific knowledge; the ex- 
tension of power lines involves the pur- 
chase of rights of way, with all the at- 
tendant negotiations and legal complica- 
tions; projected distribution lines de- 
mand expensive and careful cost studies 


_ before they can be safely undertaken. 


In all these matters and many more 
besides the operating companies must 
have special and expert advice. But 
the demands of individual operating 
companies for such service are so de- 
cidedly sporadic that it would be ex- 
tremely uneconomical, if not impossible, 
for them to maintain a permanent or- 
ganization to render these services.® 
Yet for profitable operation and effec- 
tive expansion these services must be 
furnished.’ 

The provision of these services is pre- 
cisely the role filled by the Electric 
Bond and Share Company. In its 
own words, “The entire organization of 
the Electric Bond and Share Company, 
embracing the following departments 
and divisions: auditing, commercial and 
merchandising, comptroller, construc- 
tion, corporation and law, efficiency and 
betterments, engineering and executive, 
financial, foreign inspection, insurance, 
investigations, operating, public rela- 


6 This is particularly true in the case of Bond and 
Share where most of the properties are in rural] or semi- 
rural areas. Large, compact operating units can often 
provide their own technical staffs on an economical 
basis, e. g., subsidiaries of the North American Co. 


7 Construction budgets have been heavily cut by the 


tions, purchasing, rate, secretarial, se- 
curities, statistical, traffic, treasury, val- 
uation, becomes in effect a part of the 
organization for which it acts.” Thus, 
Bond and Share maintains a staff 
capable of furnishing the latest technical, 
legal, and financial advice to its super- 
vised companies. 

The Electric Bond and Share services 
the companies associated with it under 
the terms of a document called the 
Service Contract. This contract, a 
forma! agreement, specifies certain serv- 
ices in return for certain payments. The 
companies so supervised are called 
“client” companies and include the five 
holding companies named above and 
their subsidiaries; no companies other 
than those associated with it through 
ownership of securities, interlocking di- 
rectorates, etc., receive Electric Bond 
and Share supervisory service. 

The direct supervision of its subsidiary 
or associated companies by Bond and 
Share does not date back as far as 1905 
when the Company was organized. In 
that year the Electric Bond and Share 
Company was of very modest propor- 
tions. The first holding company which 
it organized (American Gas and Electric, 
1906) developed for itself the personnel 
and facilities for supervising its sub- 
sidiaries. With the organization of the 
American Power & Light Co. in 1909, 
however, Bond and Share commenced to 
supervise and advise concerning the 
management of the operating companies 
by a staff under its own control. But 
in these early days the meaning of su- 
pervision was a great deal less precise 
than at the present time. As a conse- 
quence, the supervision charge to the 


depression, of course. For the industry as a whole, 
the 1930 budget was $960,889,000, whereas in 1932 it 
was only $260,000,000. (Electrical World, January 7, 
1933, P- 43-) 

8 See note 3 above. 
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supervised companies was based on the 
cost to Electric Bond and Share of main- 
taining the various departments and 
personnel requisite to the service. How- 
ever, as time passed and the companies 
involved increased in number and size, it 
became necessary to define supervision 
more precisely. While some formal 
supervision contracts were drawn as 
early as I912, in the year 1917 we find 
Bond and Share introducing formal su- 
pervision contracts and from that time 
forward all services have been rendered 
under such contracts. Since some of the 
companies which at present make up the 
Electric Bond and Share group, however, 
were either not in existence in 1917 or 
were not affiliated with the Electric 
Bond and Share Company, the contracts 
with the different companies prior to 
1929 were not precisely uniform. In 
some instances, for example, the con- 
tracts were drawn between the operating 
companies and Bond and Share. In 
others, the contract was drawn between 
the holding company and Bond and 
Share, but provided by its terms for the 
supervision of any subsidiaries of the 
holding company which did not have 
supervision contracts directly with Elec- 
tric Bond and Share. There were also 
certain differences in charges. 

In March, 1929, Bond and Share un- 
dertook a general revision of all con- 
tracts then in force. The revision was 
confined primarily to charges. Before 
considering the revised contracts, how- 
ever, we shall first examine the earlier 
contracts in force between 1917 and 1929. 


Services Rendered by Contract 


Both the earlier and the revised con- 
tracts classify services and charges under 
three main headings: 


1. General Supervision and Service 
2. Special Engineering Services 
3. Fiscal Services 


Each of these three main divisions is, 
in turn, subdivided into several sections 
which specify rather carefully the vari- 
ous kinds of service to be rendered. 

1. “General Supervision and Service” 
includes many quasi-managerial services 
to the supervised company by persons 
in the employ of the Electric Bond and 
Share Company. This does not mean 
that the local managers are wholly 
stripped of executive power and dis- 
cretion, but that many important mat- 
ters are acted upon in consultation with 
employees and officers of Bond and Share 
who are frequently at the same time 
officers of the supervised holding and /or 
operating company. From a mechanical 
standpoint usually two vice-presidents 
of Bond and Share are appointed officials 
of the supervised holding company (say, 
American Power & Light Co.), while 
two accountants similarly appointed 
become secretary and treasurer and 
assistant-treasurer and assistant-secre- 
tary, respectively. In order to supervise 
the operations of the subsidiary operat- 
ing companies of the particular holding 
company, the properties are divided, 
usually geographically, into “operating 
groups” and for each operating group the 
operating vice-presidents appoint a so- 
called sponsor. These sponsors together 
with the operating vice-presidents con- 
stitute the operating advisory committee 
of the supervised holding company. 
The function of this committee is to 
watch operations and to recommend ex- 
tensions, improvements, and matters of 
general policy to the board of directors of 
the main holding company (e. g., Ameri- 
can Power & Light). Apart from work 
of this kind Bond and Share handles 
many matters for the supervised com- 
panies through different departments of 
its organization, such as purchases, in- 
surance, rates, publicity, accounting. 
The work handled through such de- 
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partments is very considerable indeed.® 
Taken as a whole, General Supervision 
and Service and the manner in which it is 
supplied provide for an effective man- 
agement of the supervised company. 

2. Apart from engineering matters 
arising in the ordinary course of opera- 
tions and covered by the General Super- 
vision and Service portions of the con- 
tract, the operating companies fre- 
quently require special studies or in- 
vestigations of an engineering nature and 
these are covered in the contract under 
“Special Engineering Services.” Since 
their time is largely taken up with more 
routine matters of operation, the regular 
engineering staffs of the operating com- 
panies cannot well handle these special 
problems. Furthermore, the handling 
of many such problems requires a very 
specialized training which the staff 
engineers do not possess. Consequently, 
under Special Engineering Bond and 
Share agrees to furnish personnel for 
such engineering service and for such 
studies as the board of directors of the 
supervised company may authorize to 
be made.?° 

Also included under Special Engineer- 


9 It is interesting to note in this connection the dis- 
tribution of employees among different departments of 
the Electric Bond and Share Company. The following 
figures as of September 30, 1929 have, of course, been 
considerably reduced by the depression but are offered 
for what they are worth. 

Executive and 


Operating......... 176 Treasury......... 105 
Securities........... 51 Office Service .. 237 
Corporation......... 45 Miscellaneous..... 7 
Engineering......... 583 — 
Comptroller......... Bo  ~FOPAG. 2. 2 kes. 1,444 


(Taken from Senate Doc. 92, Parts 23 and 24, 7oth 
Congress, 1st Session, p. 411. See also Jbid., for a de- 
tailed description of the work of the various depart- 
ments of the Electric Bond and Share.) 

10Such matters as designs, specifications, estimates, 
and the various technical problems of operation are 
included here. 

" An excellent example of such work is the mam- 
moth hydro development at Wallenpaupack Creek, 
near Hawley, Pa., by the Pennsylvania Power & Light 
Company, an operating subsidiary of the Lehigh Power 


ing Service is the engineering work on 
construction jobs. From time to time 
the operating companies find it necessary 
to construct dams, build power houses, 
replace antiquated equipment, extend 
transmission lines, install switching sta- 
tions, in order to decrease costs or to 
increase generating capacity." For pro- 
jects such as these it is obvious that the 
operating companies have no adequate 
staff. The supervision contract, there- 
fore, provides that Electric Bond and 
Share will carry out such work for its 
client companies.” 

3. Under “Fiscal Services” Bond and 
Share provides the supervised companies 
with certain financial services which may 
be briefly described. 

Rapidly expanding holding and oper- 
ating companies are frequently in the 
market for funds and short-term loans 
are often necessary to finance the acqui- 
sition of additional properties or com- 
panies. These short-term loans are sub- 
sequently funded by the sale of securities 
to the public. Likewise, consolidations, 
property additions and betterments, 
expansion, and reorganizations give rise 
to security sales.% Obviously, the mar- 


Securities Corporation (National Power & Light group). 
This development, begun in 1924 but not completed 
for several years, entailed an expenditure of some $9,- 
000,000 and the services of a large number of specialized 
engineers to solve the difficult problems involved. 

12 For construction projects in the past Bond and 
Share has used two construction companies, Phoenix 
Utility Co. and Texas Construction Co. Completely 
owned and controlled by Bond and Share, these com- 
panies have been no more than the construction de- 
partment of Electric Bond and Share in corporate form. 
Recently, however, (in the summer of 1932) Texas 
Construction Co. has been rendered inactive. 

13 The development of each of the four main holding 
companies and of their subsidiaries is replete with 
instances of expansion through acquisition and con- 
solidation. Such acquisitions have frequently been for 
a cash consideration running into large figures. Often 
the speed with which the funds can be obtained is of 
primary importance. As a rule, however, the buying 
company is either not in direct touch with the loan mar- 
ket or is not in a position to borrow on as favorable 

(Footnote 13 continued on page 288) 
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keting of such securities, frequently run- 
ning into large figures, is no small task 
and one which the issuing companies are 
ill-equipped to undertake on their own 
account.4 While Electric Bond and 
Share has no organization for retailing 
securities except in customer-ownership 
campaigns, it can and does assist the 
selling company by negotiating favor- 
able terms with investment bankers. 
Furthermore, it prepares all financial 
statements and publicity material for 
the selling company at direct cost. In 
its own words, it agrees to “issue re- 
ports, statements, circulars, and general 
data in regard to the business and prop- 
erties of your company for the informa- 
tion of investment bankers, the press, 
the general public, commissions and 
other public authorities.” Once the se- 
curities have been disposed of, the 
Electric Bond and Share Company de- 
clares itself willing to aid the selling 
company further by endeavoring to 
maintain a favorable market for the 
securities sold. 

Although under General Supervision 
and Service the Electric Bond and Share 
keeps many of the accounting records 
of its supervised companies, it is obvi- 
ous that certain accounting records must 
be kept by the field staffs. Since these 
records must be audited, Bond and Share 
does this work under the classification 
of Fiscal Services. 

The foregoing description of the serv- 
ices supplied under contract by the 
Electric Bond and Share Company to its 
affiliated or client companies has been 
necessarily brief but it is hoped that 


(Footnote 13 continued from page 287) 
terms as Bond and Share. Thus Bond and Share has 
often arranged for its client companies the necessary 
loans through its numerous financial connections, or has 
advanced the money from its own treasury. 


4 In 1927 the total bond sales alone by supervised 
companies of ‘Electric Bond and Share had a par value 
of $76,238,515; in 1926 the figure was $219,352,431. 
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enough has been said to provide a rea- 
sonable understanding of the nature of 
the services provided. 


Service Charges 


In discussing charges it must be borne 
in mind that in 1929 Bond and Share 
undertook a general revision of all serv- 
ice contracts then in force and that the 
main feature of this revision concerned 
charges. These revisions will be subse- 
quently considered but what immedi- 
ately follows refers to the service charges 
in force prior to 1929. 

For the services described under Gen- 
eral Supervision and Service, Bond and 
Share’s fee was calculated as a per- 
centage of the gross earnings of the su- 
pervised company plus, in some in- 
stances, a flat fee for supervising the 
holding company. The following sched- 
ules were operative prior to March, 1929: 


Electric Power &§ Light Corporation and sub- 
sidiaries and in the cases of operating com- 
anies having direct contracts with the 
lectric Bond and Share Company as fol- 
ows: 


144% on first $4,000,000 annual gross earn. 
134% on next 3,000,000 annual gross earn. 
144% on next 2,000,000 annual gross earn. 
114% on next 1,000,000 annual gross earn. 


American Power & Light Co. and subsidia- 
ries! 

2.0% on first $1,000,000 annual gross earn. 
1.9% on next 2,000,000 annual gross earn. 


1.8% on next 4,000,000 annual gross earn. - 


1.7% on next 6,000,coo annual gross earn. 
1.6% on all over 13,000,009 annual gross 
earnings. 


National Power &§ Light Co. and subsidiaries 
a flat 2% of the gross earnings of the Na- 
tional Power & Light Co. and subsidiaries, 
plus a further fee equal to 3% of all expendi- 


(See Senate Doc. 92, Parts 23 and 24, 7oth Congress, 
Ist Session, pp. 682-683.) 

% In addition to the application of the above per- 
centage fees based on gross earnings, $3,000 per annum 
was also charged for supervision of the American 
Power & Light Co. itself, plus $2,500 per annum for 
supervision of one of its subsidiaries. 
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tures for additions, extensions, and improve- 
ments to properties, exclusive of fees charged 
on construction work.'* 


American & Foreign Power Co. (Inc.) 
Usually 3% of the annual gross earnings.!” 


The Electric Bond and Share Com- 
pany’s charges for Special Engineering 
Service of the type described above 
were calculated before 1929 as follows: 
For special studies and the like, pay-roll 
cost of such service to Bond and Share 
plus an amount to cover the overhead 
charges supposedly incurred. The over- 
head costs so added were substantial 
before 1929; for the calendar year 1927 
in no supervised group was the overhead 
charge less than 92.16% of the pay-roll 
cost, while the highest was 98.35%.!8 

The charges by the Electric Bond and 
Share for construction work carried on 
for the account of supervised companies 
were not uniform for all companies prior 
to 1929. In the Electric Power & Light 
Corp. contract, the National Power & 
Light Co. contract, and contracts di- 
rectly with the operating companies, 
the fees collected were calculated as 
follows: 


5% __ of the first $200,000 cost of the job 
4%4% of the next 800,000 cost of the job 
4% of all cost above $1,000,000 


The fees for subsidiaries of American 
Power & Light Co., other than those 
having direct contracts with Bond and 
Share, were slightly lower, viz: 


16 That is, fees which were collected under the Engi- 
neering and Construction portion of the contracts to 
be discussed below. 

17Tn the case of one subsidiary the percentage fee 
began at 2.5% and in another a fixed annual fee of 
$5,000 was charged. American & Foreign Power Co. 
itself paid a fixed annual fee of $12,000. 

18 Senate Doc. 92, Parts 23 and 24, 7oth Congress, 
Ist Session, pp. 672-675. 

19 Tn connection with the fees for special engineering 
services given above, the following paragraph from the 
contract should be noted: ‘Where more than one such 
authorization for construction in the same group is 
made during any calendar year the foregoing percent- 


4% __ of the first $100,000 cost of the job 
3%% of the next 700,000 cost of the job 
3% on all cost above $800,000 


As in all phases of the contract, the 
construction fees for work done for sub- 
sidiaries of the American & Foreign 
Power Co. (all outside the United 
States) were higher than those for do- 
mestic companies, and ranged from 5 to 
7% of the cost of the project.!® 

As already noted, Fiscal Services in- 
clude a variety of items and Bond and 
Share’s charges for these prior to 1929 
were as follows: For negotiating with 
investment bankers for the sale of se- 
curities of supervised companies, com- 
pensation was regularly a percentage of 
the par or face value of the securities 
sold. The charges varied, however, 
depending upon the kind of security 
sold and upon whether the securities 
were a new issue or further sales of a 
previous issue.”° Auditing services, like 
special engineering services, were handled 
on a pay-roll-cost plus overhead basis. 
Bond and Share officials claim that its 
auditing charges have been substan- 
tially below those of independent audi- 
tors for the same work. 


Earnings from Service Contracts 


The foregoing paragraphs have at- 
tempted to describe the Bond and Share 
supervision and service contracts and 
charges as they existed prior to 1929. 


ages shall be computed on the aggregate cost of the work 
covered by all such authorizations.” ‘That is to say, 
the construction costs were cumulative for any year for 
the purpose of applying the percentages. 

20In the case of bonds, debentures, notes, etc., the 
percentage was 114% of the principal amount of original 
issues; in subsequent sales of the same issue but to 
different buyers, 1%; and in subsequent sales of the 
same issue and to the same buyer, % of 1%. 

For par value stock the commission rate was left for 
determination at the time of sale, except in the case 
of American Power & Light Co. where preferred stock 
bore a commission of 3% on original issues and 1% on 
subsequent sales. 

For no-par-value stock the commission rate was 
usually $2 per share. 











The earnings derived by the Electric 
Bond and Share Company from General 
Supervision, Special Engineering, and 
Fiscal Services rendered its associated 
companies have together been respon- 
sible for almost half of the total earnings 


TaBLe I. Gross Income OF THE ELEctrIic BonpD AND 
SHareE Company, Marcu 15, 1905-Marcu 13, 1929* 














Percent- 
age of 
Gross Income from Amount otal 
Gross 
Income 
Supervision and Service Contracts 
eneral Supervision.............. On5.888sG74 | oc 
Engineering and Construction..... 99,677 ,98S | s0 000 
Fiscal Services 
Auditing, Investigations, etc..... pee eee 
Commissions on Securities. ..... 13,555,619 | ....-. 
Total Supervision and Service Income} 64,652,386 46.7% 
Dividends Received................ 32,507,474 23.5 
Interest Barned. ............0c000- 22,462,917 16.1 
Profit and Loss, Stocks and Bonds...| 16,401,773 11.8 
Miscellaneous Other Income........ 2,655,775 1.9 
TOTAL INCOME, ALL SOURCES....... $138,680,325 | 100.0% 
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TaBLe II], PERCENTAGE OF EARNINGS FROM SERVICE 
Contracts To Torat Gross EarninGs, 
1924-1928* 








Total Gross Total Earnings Per- 
Year | Earnings Electric | from Supervision | centage 
B. & S. Co. and Services _| of Total 





1924...| $12,552,881 $ 6,558,575 50.2% 


1925... 17,620, 498 7,083,661 40.1 
1926.. 20,656,694 10,927,486 54.4 
1927...| 18, 513,300 9+373,172 50.6 
1928... 18,130,449 8,916, 527 49.2 














*See Senate Doc. 92, 7oth Cogress, 1st Session, Parts 23 
and 24, p. 665. 

The relative importance of the differ- 
ent classes of service is indicated by 
Table III which breaks down the figures 
of Table II into the different subdivisions 
followed in the contracts. 


Taste III. Distrisution or Earnincs By CLAssEs 
oF SERVICE, 1924-1928* 





*Compiled from data collected by the Federal Trade Com- 
mission. See Senate Doc. 92, zoth Congress, 1st Session, 
Parts 23 and 24, pp. 663-665. 


of the Company and together were 
larger than those from any other single 
source. This is clearly revealed by 
Table I which shows the total gross in- 
come of Electric Bond and Share by 
sources for the period March 15, 1905 
(date of organization) to March 13, 
1929 (the date of the formation of the 
new Electric Bond and Share Company). 


That this average ratio is approxi- 
mately typical for recent years is re- 
vealed by Table II, showing the per- 
centage of supervision and service earn- 
ings to total earnings in the last five 
years under the old contracts. 


21 Senate Resolution 83, 7oth Congress, 1st Session, 
ordered the Federal Trade Commission, among other 
things, to inquire into the earnings and expenses of 
“holding companies and their associated and /or sub- 
sidiary companies.” As a consequence, in 1928 the 
Commission asked Bond and Share for such income and 
expense ledgers as would reveal its costs and profits in 
detail. This Bond and Share refused on constitutional 
grounds and on the irrelevancy to the inquiry of the 
information demanded. A long legal battle ensued 
which only ended recently when Federal Judge John 
C. Knox of the United States District Court of the 
Southern District of New York, on August 19, 1932, 





Special Engineering Fiscal Services 





General " 7 
Year} Super- | Estimates, Commis- | Special 
vision Design, Con- sions on | Audit- 


etc. struction | Securities | ing, etc. 





1924 |$2,049,113 |$1,836,801 |$1,223,017 |$1,262,586 |$ 187,057 
1925 | 2,694,215 | 1,862,630 | 1,180,693 | 1,178,548 | 167,573 
1926 | 3,796,883 | 2,062,738 : 1655455 | 35135,550 | 276,861 
1927| 4,166,939 | 1,646,276 364,455 | 1,288,216 | 707,285 
1928 | 4,325,828 $2,578, 743 Pans ~ N 1,025,496 | 986,469 




















*See Senate Doc. 92, 7oth Congress, 1st Session, Parts 23 and 
24, P. 665. 


Profits Derived from Service Contracts 


Any estimates of profits on super- 
vision are somewhat crude because of 
the ability of the Electric Bond and 
Share Company, until very recently, to 
sustain its refusal to submit any de- 
tailed statement of its expenses for ex- 
amination by the Federal Trade Com- 
mission.”! 


ordered Electric Bond and Share to show costs of ren- 
dering services, purchase of materials which result in 
interstate movement of materials, apparatus and sup- 
plies, and others involving engagement in interstate 
commerce. (New York Times, August 20, 1932, p. 17.) 
The Electric Bond and Share has since declared its 
intention of allowing the Federal Trade Commission to 
inquire into fees paid by its affiliated companies. (New 
York Times, November 17, 1932, p. 31.) This informa- 
tion has not yet been reported on by the Federal Trade 
Commission and consequently is not now available. 
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Possibly the simplest method of show- 
ing at what profit the supervision, en- 
gineering, and fiscal services were ren- 
dered by Bond and Share is to compare 
the total income from services and se- 
curity sales with the total expenses. 
Between March 15, 1905 and March 
13, 1929 the gross earnings of the Elec- 
tric Bond and Share Company were 
$138,680,325. Of this total, $64,652,386 
(46.7%) was income from general super- 
vision, engineering services, auditing, 
and commissions on the sale of securities, 
as already shown.” ‘Total expenses for 
the same period were $45,418,587, or 
$19,233,799 less than the total gross 
income from services and commissions 
($64,652,386). In other words, if a// 
the Company’s expenses were charged to 
service and commission income, the 
Electric Bond and Share Company 
would show a margin above cost of 
42.3%." But, of course, this crude 
method of estimating profits on super- 
vision is open to serious criticism. 
Clearly it is not proper to charge all costs 
of whatever kind to service and commis- 
sion income; certain expenses must 
have been incurred in acquiring the in- 
come from other sources. But even 
assuming that all expenses are charge- 





2 See Table I. 


*3Total expenses here include taxes and interest. 
If these are excluded, the percentage profit above cost 
becomes 89%. 


The excluded sum was made up of the following 
items: 
Alterations, 2 Rector Street Building...$ 177,479 
Taxes—Federal Income and other taxes 1,461,869 
Commissions paid on sale of Electric 
Bond and Share Co. preferred stock.. 350,000 
Interest paid on notes and accounts 


ME 6.25 anes a caver erin. ciate da! wat 45,365 
Discount and commissions............ 15,733 
Fees, transfer, and fiscal agent........ 8,407 

WOMEN Salcedo evi ey baeteiate aut he’ $2,058,853 


(See Senate Doc. 92, Parts 23 and 24, 70th Congress, Ist 
Session, pp. 639-642.) 


%The same $2,058,852 excluded by the previous 
method. See note 24 above. 


able to supervision and commission in- 
come, the 42.3% profit above the greatest 
possible cost is a substantial figure. 

The Federal Trade Commission, in an 
attempt to secure an estimate of the 
costs and profits of supervision, adopted 
two methods different from the one just 
offered. Taking the year 1927 for ex- 
amination, the Commission noted that 
total income from services and commis- 
sions was $9,373,170; total expenses of 
all kinds for 1927 were $6,613,973. But 
of this total, expenses to the amount of 
$2,058,853 were in no wise attributable 
to the securing of service and commis- 
sion income.* By deducting this sum 
($2,058,853) from total expenses for 
1927, the maximum expenses remaining 
as chargeable to the $9,373,170 service 
and commission income are $4,555,121. 
In other words, income exceedede ex- 
penses by 106%; and here again some of 
the expenses included are not properly 
chargeable to this income. 

The Commission’s second method of 
calculating the percentage profit to 
Electric Bond and Share for 1927 is still 
slightly different from that just de- 
scribed. It assumes that special engi- 
neering, auditing, and other services 
were rendered by Bond and Share at 
cost, as so stated in the contracts in 
force in 1927. It also assumes that for 
the year 1927 “‘all the expenses of the 
company, except those excluded therein, 
are applicable to the servicing functions 
performed for supervised companies and 
to sales of security issues, even though 
Bond and Share would have substantial 
expense as an investment company.” 


Thus: 


Total income from services not specifically 
stated to be rendered at cost............ $6,819,609 
Deduct expenses attributable to this income 
as follows: 
Total expenses for 1927....... $6,613,973 
Less 
Expenses not ap- 
plicable to su- 
pervision....... $2,058,852 
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An amount equal 
to income from 
services rendered 
| oe 2,553,561*% 4,612,413 





Total expenses attributable 
to income from services 
not specifically stated as 


rendered at cost......... $2,001,560 2,001,560 

Profit on above service.................-. $4,818,049 
Percentage of profit ($4,818,049) to cost 

OTERO) 6 vane e a oes coos es Snape 241% 


In other words, there was an excess of 
income over expense, for those services 
which were not specifically stated in the 
contract to have been rendered at cost, 
of $4,818,049, which is 241% of cost. 

Thus, by whatever method the profit 
is calculated it appears to have been sub- 
stantial. For the 24-year period it 
could not have been less than 42.3% and 
was undoubtedly more; for the year 
1927 (the only year for which detailed 
figures are available) the profits from 
servicing of all kinds and from commis- 
sions on the sale of securities could not 
have been less than 106% of the cost of 
rendering such services. Furthermore, 
if we assume that in 1927 certain serv- 
ices were rendered “‘at cost,” as stated 
in the contracts, the profit on General 
Supervision income and on security 
commission income could not have been 
less than 241% of cost. 


Analysis of the Current Contracts 


Early in 1929 the Electric Bond and 
Share Company effected a revision of its 
supervision contracts with both its 
holding and its operating companies. 
The avowed purpose of these revisions 
was to secure uniformity and clarity in 


2% The $2,553,561 supposedly rendered at cost was 
made up as follows: engineering, $1,846,276; auditing, 
$223,897; special investigations, $378,633; miscel- 
laneous, $104,755. 

This same amount was deducted from total super- 
vision and commission income for 1927 ($9,373,170) 
to get the $6,819,609 figure which appears above. 

27 Although officers of the Company deny any causal 
connection, it is interesting to note that the revisions 


the contracts and to give the supervised 
companies the benefit of the increased 
business of Bond and Share by granting 
them lower charges.2”7 These revised 
contracts are now in force and it is 
necessary to compare them briefly with 
the contracts in force during the pre- 
ceding years. The principal changes 
were in the matter of charges. 


The new contracts which became op- 
erative in the spring of 1929 were of two 
kinds: (1) a uniform contract for all 
operating public utilities; and (2) a uni- 
form contract for all holding companies. 

I. Operating Company Contracts. The 
new contracts classify supervision 
under two general headings: (1) Gen- 
eral Supervision and Services, and (2) 
Special Services. General Supervision 
includes much the same things as were 
included under this head in the earlier 
contracts, except that the service is 
classified under 31 headings in place of 
23 in the earlier form. By its general 
wording the new contract also empha- 
sizes more strongly the operating com- 
pany’s control over the services ren- 
dered to it by Bond and Share.”§ 


The compensation for General Super- 
vision and Services is still a percentage 
of gross earnings but on a revised and 
lower scale. Whereas in the older con- 
tracts the percentages ranged from 2% 
down to 1.6% of the annual gross earn- 
ings,’ in the new contracts the percent- 


followed closely: upon the heels of the Federal Trade 
Commission’s investigations. 

28 For example, the opening words of the contract are 
now: “Functioning at all times in cooperation with 
and subject always to the control of your directors and 
officers, we will furnish ... ”. (See Senate Doc. 92, 
Parts 23 and 24, 7oth Congress, 1st Session, p. 724ff.) 
This same tone is not apparent in the old contract but 
is to be found in various places in the new. 

29 Except in the case of Electric Power & Light Corp. 
and subsidiaries and contracts direct with operating 
companies where the rate started at 114%. (See p. 
288 supra.) The new rates are higher for these com- 
panies. 
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ages range in 16 brackets from 1.6% of 
the first $250,000 monthly operating 
revenue to 0.5% on such revenue over 
$5,400,000. This lower percentage sched- 
ule, it will be observed, applies to 
monthly rather than to yearly earnings 
and as a consequence very few of the 
operating companies are in a position to 
achieve the lowest or lower rates. 

Compensation on construction re- 
mains unchanged, ranging from 5 to 4% 
depending upon the cost of the project. 
For supervision of construction projects 
the rate ranges from 2% to 2% of the 
cost of the job. 

For Special Services the charge is 
still on a pay-roll-cost plus overhead 
basis. But whereas overhead in the 
older contracts was on the average in 
excess of 90% of the pay-roll cost, the 
new contract provides for an overhead 
charge of 50% of the pay-roll cost of 
auditors and accountants and 90% for 
other employees, mostly engineers. 

Commissions on the sale of securities 
have also been reduced in the new con- 
tracts.°° 

2. Holding Company Contracts. The 
new contracts with the holding compa- 
nies provide for supervision of the affairs 
of these companies and also for super- 
vision of the affairs of any active*! hold- 
ing companies subsidiary to them. 

The matters covered by supervision 
in the case of the holding companies are 
essentially the same as those for operat- 
ing companies, so far as applicable to a 
holding company. That is, a holding 
company would require General Super- 
vision but ordinarily would not require 





39Qn bonds, notes, etc., where the old rate ranged 
from 134 to .5% of the principal amount, the new rate 
ranges from 1 to .25%. For no-par-value stock sold in 
customer-ownership campaigns the rate was reduced 
from $2.00 per share to one varying between $1.25 and 
75 cents. For other sales of no-par-value shares the 
rate now varies between $1.00 and 50 cents per share. 


#1 Inactive holding companies are defined as those or- 


any such items as construction projects, 
rate studies, special investigations. 

For supervision services the holding 
company pays a percentage of gross in- 
come as follows: 


“For each month an amount will be com- 
puted by the application of the following per- 
centages to the aggregate of the gross income 
of (1) your company, (2) your subsidiary 
holding companies, and (3) all operating sub- 
sidiaries of your company and of its sub- 
sidiary holding companies, after eliminating 
all intercompany income for the month: 
one eighth of I per cent of the first $4,000,- 
000, one fifteenth of 1 per cent of all addi- 
tional. 

“(In computing the gross income and 
operating revenues for the purpose of de- 
termining the above compensation, there 
shall be deducted therefrom a sum equal to 
the amount, if any, paid to your operating 
subsidiaries for electrical energy, gas or 
other public utility service purchased by any 
other company receiving our supervision and 
general services.”)® 


In addition to the above charges the 
Electric Bond and Share Company now 
imposes a charge of $500 per month for 
each active holding company subsidiary 
to the supervised holding company. 

Commissions on the sale of securities 
have been reduced so that they now 
amount to about half the rates prevailing 
in the earlier contracts.* 

Unfortunately it is impossible with 
the information now available to de- 
termine Bond and Share’s profits on 
supervision under the new contracts. 


Summary and Conclusion 


The supervision and service contracts 
used by the Electric Bond and Share 
Company have undoubtedly been of 





ganized to hold title to real estate, to hold a name, or for 
similar purposes. 

% Part I, Section 15 of the revised contract with 
holding companies. The complete contract will be 
found in Senate Doc. 92, Parts 23 and 24, 70th Congress, 
1st Session, pp. 724-730. 

3 See note 30 supra. 
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great value to the supervised companies. 
At the same time, however, they would 
seem to be open to certain just criticisms. 
As they existed before 1929, the chief 
criticism of the contracts is the wide 
divergence between costs and charges; 
since 1929 the spread has doubtless 
been reduced but probably it is still 
quite substantial. The Federal Trade 
Commission examiners admitted that 
the supervised companies were well 
managed, but they also developed that 
prior to 1929 the supervised companies 
paid more than twice the costs of such 
supervision to the Electric Bond and 
Share Company. All evidence would 
indicate that the operating companies 
have been managed efficiently, capably, 
and aggressively. But the Electric 
Bond and Share Company could have 
given equally good service for a smaller 
charge and still have made a substantial 
profit. The revised contracts probably 
allow for a more reasonable spread be- 
tween costs and charges, although no 
precise information is available. 
Although no more than passing men- 
tion has been made of the manner in 
which the Electric Bond and Share Co. 
maintains control over the companies 
associated with it, an examination of the 
facts will reveal that this control is 
almost complete.** As a consequence, 
it is a question whether the supervision 
and service contracts between the con- 
trolling and the controlled companies 
are free in any real sense of the term, 
i. €., represent “‘arms-length” dealings. 
Although in word the supervised com- 
pany may cancel the contract on 60 
days’ notice, the set-up in control ren- 
ders this practically impossible without 
the consent of the Electric Bond and 


Share Company. 


* The Federal Trade Commission has investigated 
this aspect of the Company rather thoroughly. Its 
findings will be found in Senate Doc. 92, 70th Congress, 


Whether the operating companies 
could have been equally well managed 
without the Bond and Share service is 
debatable. Other than supervision by 
Bond and Share and assuming the con- 
tracts to be really “free,” the operating 
companies would have two alternatives 
open to them: (1) they might hire ex- 
ecutives who would devote their whole 
time to the work of managing and de- 
veloping the properties; or (2) they 
might buy a similar supervision service 
from some other organization than Bond 
and Share. If, however, capable man- 
agers are hired for each operating com- 
pany these persons would probably de- 
vote at least part of their time to work 
that could be done by less expensive 
personnel. It would seem desirable, 
however, to have the most skilled, and 
therefore the most costly, men devoting 
their whole time to tasks which they 
alone can perform. This, of course, is 
precisely what Bond and Share does. 
On the whole, the present writer feels 
that it is impossible to say whether, if 
the operating companies in the Bond 
and Share group had provided for 
themselves everything they received from 
Bond and Share, the cost to them would 
have been higher or lower. 

Were the operating companies super- 
vised by some outside agency, the 
charges would have been at least as 


high as those imposed by Bond and- 


Share. Stone & Webster, Inc., for ex- 
ample, which offers a general supervisory 
service similar to that of Electric Bond 
and Share, charges its client operating 
companies: (1) an annual retainer of 
$3,000, and (2) a fee equal to 2.35% of 
the client’s gross earnings.® In the case 


Ist Session, Parts 22, 23, 24, and 25. Lack of space 
prevents the development of the subject in the present 
paper. , 


% Senate Doc. 213, 69th Congress, 2nd Session, p..186. 
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of W. B. Foshay Company,* which did 
supervision work, the percentages were 
also higher than those of Bond and 
Share. These rate comparisons are 
here introduced, however, merely to 
indicate what the operating companies 
would have paid had they bought super- 
vision service from some other organiza- 
tion. The mere fact that other super- 
visory organizations charge as much or 
more than Bond and Share does not, 
of course, establish the fairness of the 
Bond and Share rates unless it first be 
proven that the rates of the other or- 
ganizations are not excessive, and that 
substantially the same service is pro- 
vided in each instance.” From what 
information is available it seems prob- 
able that supervision and service charges 
have been unnecessarily high in the 
majority of instances. 

Had public thought and opinion never 
taken the position that the power and 
light industry was one requiring very 
careful regulation and supervision, there 
would perhaps be little occasion for 
criticizing the unusually large profits 
earned by the Electric Bond and Share 
Company by reason of its supervision 

%In this Company which later got into financial 
difficulties, the charge for general supervision was as 
follows: 

First six months of supervision no charge 

Second six monthsof supervision % of 1% of gross earn. 
Third six months of supervision 1% _ of gross earn. 
Fourth six months of supervision 114% of gross earn. 
Third year of supervision 2% of gross earn. 
Thereafter 24%% of gross earn. 
On all construction work the charge was 10% of the cost 
of the job. (For a copy of the supervision contract of 
this Company see Senate Doc. 92, 70th Congress, 
Ist Session, Part 25, pp. 353-361.) 

37 Cf. Bonbright and Means, op. cit., pp. 182ff. 

38Two recent United States Supreme Court cases 
rather indicate that the state commissions may require 
a holding company to show cost ofservice. In Smitho. 
Illinois Bell Telephone Co., 282 U. S. 133 (1930) the 
Court declared: ‘We see no reason to doubt that val- 
uable services were rendered by the American Company, 
but there should be specific findings by the Statutory 
court with regard to the cost of these services to the 


American Company... ” 
In the same case the Court also said: “In rate pro- 


and service contracts. But the public 
attitude has been distinctly otherwise, 
and every state in the Union, with the 
exception of Delaware, has established 
some agency to protect the public in- 
terest. The powers of the state com- 
missions over holding companies, how- 
ever, have in the past been very slight 
indeed. Yet where the relationships 
between operating companies and hold- 
ing companies are as intimate as in the 
Electric Bond and Share Company, it is 
extremely doubtful if any satisfactory 
review or regulation of operating com- 
panies is possible without access to the 
books of the holding companies which 
control them and sell them service. It 
has been shown that the servicing of its 
operating companies has yielded large 
profits to the Electric Bond and Share 
Company (especially before 1929), yet 
the charges made to the operating com- 
panies were presumably reasonable and 
allowable expenses from the point of 
view of the state commissions, since they 
had no way of determining to what 
extent such charges were excessive in 
view of the cost of rendering them.** 


ceedings, the cost and profit to the affiliate of mana- 
gerial or supply contracts may be considered in de- 
termining the reasonableness of the price paid by the 
utility.” 

In Western Distributing Co. v. Public Service Commis- 
sion of the State of Kansas, et al., 285 U.S. 119 (1931)Mr. 
Justice Roberts wrote: ‘The State authority .. . is 
certainly entitled to be informed whether advantage has 
been taken of the situation to put an unreasonable bur- 
den upon the distributing company, and the mere fact 
that the charge is made for an interstate service does 
not constrain the Commission to desist from all inquiry 
as to its fairness. Any other rule would make possible 
the gravest injustice, and would tie the hands of the 
state authority in such fashion that it could not effec- 
tively regulate the intrastate service... ” 

And also: . . . “The reasonableness of intercompany 
charges must necessarily be the subject of inquiry and 
scrutiny before the question as to the lawfulness of the 
retail rate based thereon can be satisfactorily answered.” 

-But see report of cases 7413, 6355, 7095, 7371 (de- 
cided June 14, 1932) before New York State Public 
Service Commission concerning the same problem of 
showing cost of service—in this case to Associated Gas 
& Electric Co. 
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The commissions have had to take what 
they could find and hope for the best. 

If we are to have an effective check 
on the power and light industry under 
private enterprise, we cannot continue 
to ignore the holding companies when 
the relations between holding companies 
and operating companies are so inti- 
mate and so frequently a source of large 
and unwarranted profits. It seems 
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clear that either the holding companies 
must be forced to supply the state com- 
missions with data sufficient to deter- 
mine the reasonableness of holding com- 
pany service charges, or some federal 
regulatory body must be set up which 
can ascertain the same information and 
supply it to the state commissions. The 
present state of affairs is certainly 
highly unsatisfactory. 
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The Minor Street 


By HERBERT S. SWAN 


, \HE great importance of the so- 


called minor street in the home life 

of the average community has in 
the past been very inadequately under- 
stood. The minor street should, of 
course, carry a minimum volume of 
trafic. But, except as to this one quality 
as a carrier of traffic, the minor street 
need not—indeed, it should not—be 
subordinate to the major street. The 
two types of street, instead of being 
competitive with one another, should 
rather excel, each in its own field—the 
major street as an arterial highway car- 
rying large volumes of traffic and the 
minor street as a right of way affording 
adequate ingress and egress for abutting 
property, and emphasizing and bringing 
out the amenities of residential develop- 
ment. 


The Curved Street 


Our early planners made an apotheo- 
sis of the straight street; they abom- 
inated the curved street. The result 
was that, whether the engineer was 
Thomas Holme, Richard Beard, Joseph 
Ellicott, Thomas Ralston, John Randel, 
Jr., or L’Enfant himself, the curved 
street as such was entirely omitted from 
every official plan adopted during the 
first 300 years of our city planning his- 
tory. Not until 1868, when a plan was 
adopted for that portion of Manhattan 
Island north of 155th Street, does the 
curved street seem to have made its 
first appearance in an official plan of an 
American city. Prior to this time curved 
lines had been used in the State House 
and Church circles of Annapolis and in 
traffic circles laid out in Washington, 
Buffalo, Detroit, and Indianapolis, but 


the curved street as a typical everyday 
street had not been utilized in an official 
city plan. Such curved streets as 
existed in the older parts of cities like 
New York and Boston had developed 
quite informally as isolated bits of piece- 
meal planning. They had never been 
incorporated as parts of an official city 
plan. 

The discovery that streets might be 
curved came as something of a surprise 
to our cities. Except for the Governor’s 
and Judge’s plan of Detroit prepared in 
1807, our city plans had been remarkably 
free from all sorts of schematic patterns 
and fads during the first 200 years of our 
history. The introduction of the curved 
street, however, changed all this. Al- 
though the curved streets used in the 
Manhattan plan of 1868 had been dis- 
creetly and sparingly used only where 
topography demanded such a layout, 
this fact was soon lost sight of and it was 
not many years before landscape archi- 
tects and surveyors vied with one an- 
other to see who could develop a street 
plan with the greatest number of curved 
streets. Fortunately, these plans ap- 
plied only to isolated subdivisions; none, 
apparently, was worked out for a whole 
city. 

Some of these subdivision plans show 
streets curving this way and that way 
for no other reason than to introduce a 
curve in the alignment of the street. 
Other subdivision plans adopted all 
sorts of weird geometric patterns, such 
as concentric circles, crescents or wheel 
shaped designs, few of which, of course, 
bore any relationship to the topography 
of the site. The justification for these 
streets was that they afforded superior 
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settings for buildings and introduced 
vistas in street design. That some of the 
curved street plans were successful 
adaptations of plan to site cannot be 
denied; the plans of such subdivisions 
as Park Hill in Yonkers, Roland Park 
in Baltimore, and Lawrence Park in 
Bronxville, all admirably related the 
alignment of streets to topography 
through a discriminating use of gently 
curving lines to conform with the con- 
tours. 

But as against such discreet use of 
curvilinear lines, there were other de- 
velopments where a fetish was made of 
curves; a street was bent either to the 
right or to the left, every so often, for 
no other reason than to reduce the 
length of its straight stretch. Such 
treatment imparted a restless, nervous 
feeling to the whole development; need- 
less to say, these curved streets were not 
nearly so successful as plain, ordinary, 
rectangular streets. 

Such subdivisions proved that curved 
streets are not necessary in order to 
make an interesting plan. Curved 
streets, if continuously curving for the 
mere sake of curving and not to con- 
form to the topography, may be as un- 
interesting and monotonous as a rigid 
rectangular street plan. 


Rectilinear Streets 


Variety, in the form of an occasional 
plaza, a green, a small park, a circle, or 
a parkway, can be introduced into a rec- 
tangular plan in a manner to give it con- 
siderable interest and originality. Nor 
is it necessary, just because the main 
theme of a plan is rectangularity, that 
all streets should possess the same length 
and that all blocks should be exactly 
the same size and be oriented in identi- 
cally the same way. Here, too, variety 
may be introduced to break up the same- 
ness of the usual gridiron plan by chang- 


ing the size and orientation of blocks, 
and by varying the length of the minor 
streets, so that each street and each 
block may possess a certain amount of 
individuality all its own. Through the 
platting of wide lots and the discreet use 
of adequate building lines, interesting 
vistas can be created, not only at the 
termini of the several streets but on 
their sides to give each street a distinc- 
tive appearance. 

Easy grades, continuity, directness, 
the shortest distance are all important 
in designing major thoroughfares. But 
these considerations can be accorded a 
comparatively subordinate place in lay- 
ing out minor streets. Among the 
strictly local streets in a community, 
those streets which are to be used per- 
manently for dwellings, the easiest 
grade does not count for so much as the 
preservation of the natural lay of the 
ground; mere continuity of street length 
is less desirable than the quality of do- 
mestic charm that comes from a ter- 
minable street; and directness is not to 
be prized nearly so much as a street 
design which discourages and tends to 
exclude through traffic. In other words, 
the character of each street should re- 
flect in its design its primary purpose. 


The Cul-de-Sac 
Dead-end streets undoubtedly have, 


when discreetly used, a place in the 


street plan. On a long, narrow ridge or 
on a slender spit of land projecting out 
into a body of water, a blind street may 
be the only practicable street to use in 
subdividing an area. Such instances are, 
however, comparatively rare and, when 
they do occur, they are not to be con- 
fused with a typical average problem in 
land subdivision. Some of the best 
illustrations showing successful use of 
the dead-end street are found in Balti- 
more, New Rochelle, and St. Louis. 
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The chief argument advanced in favor 
of the dead-end street is that it excludes 
traffic from the home and the home is 
thus made safe for children. That the 
dead-end street does exclude through 
traffic cannot be denied. But whether 
the narrow, dead-end street is per se 
safer to the pedestrian, and especially 
to children, than the type of street used 
in such notable developments as Forest 
Hills, Palos Verdes, St. Francis Wood, 
Coral Gables, Shaker Heights, Marie- 
mont, Yorkship Village, Roland Park, 
and scores of other attractive sub- 
divisions is quite another matter. Every 
indication suggests that the cul-de-sac, 
even as developed in Radburn, when 
considered apart from other features that 
are unique to its development, such as 
the parks in the interior of the block, 
is more dangerous to life and limb than 
the typical residence street in our best 
planned suburbs. 

One can hardly suppress a feeling of 
real regret that the City Housing Cor- 
poration, which is doing such valiant 
work in providing small homes at rea- 
sonable prices, through the application 
of large-scale production methods to 
building, should have found it necessary 
not only to adopt, but to feature, the 
cul-de-sac as the central idea in the 
street plan of Radburn. Until it was 
espoused by this limited dividend com- 
pany, the blind street, though all too 
frequently utilized in wildcat real estate 
developments, stood in a fair way of 
being completely ostracized by nearly 
all reputable developers. 

The use of the cul-de-sac in Radburn 
has, however, had the effect of clothing 
the blind street with a new respecta- 
bility. Wildcat developers who’ during 
the past two decades had experienced 
increased difficulty in securing official 
approval of their narrow, blind, offset 
streets are now, armed with the force of 


the Radburn example, readily obtaining 
the necessary legal approval to plans as 
bad as anything that has been filed in 
many years. It is entirely too bad that 
a well-intentioned company, which has 
had the audacity to break away from 
so many age-long customs in applying 
new concepts to housing and town plan- 
ning, should have committed the grave 
error not only of sanctioning but of 
making a cardinal feature of a type of 
street plan which has nearly everywhere 
heretofore been thoroughly discredited. 
In characterizing all residence streets 
with both ends open to traffic as horse- 
and-buggy streets and at the same time 
identifying its own dead-end streets as 
essential parts of the town for the motor 
age, the City Housing Corporation, it is 
feared, is unwittingly helping to play 
the game of the wildcat subdivider who 
has brought so much woe to our Ameri- 
can cities. 


Block Unit 


The size of block is naturally very 
closely related to the street plan. Not 
only does it establish the frequency of 
the more or less parallel and intersecting 
streets; it also fixes the proportion of 
the total area included within the street 
lines. Some of the early city plans, such 
as those of Philadelphia, New Orleans, 
Columbia, Indianapolis, and Salt Lake 
City, laid down a substantially square 
block. Other plans, such as those of 
Buffalo, Savannah, Reading, Erie, New 
York, and Brooklyn laid down a system 
of oblong blocks. 

The square block varied all the way 
from 300 fect square, as in New Orleans, 
to 660 feet square, as in Salt Lake 
City. The small square is objectionable 
in that it saddles a disproportionate 
amount of street area upon a city as 
well as too great a frequency in streets. 
The excessive length of street resulting 
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from the small square involves an in- 
ordinate outlay in the matter of utilities 
and street maintenance, while the short 
interval between intersecting streets ac- 
companying use of the small square 
causes a needless interference and hazard 
to local traffic. A large square, on the 
other hand, usually presents such diffi- 
culties in the platting of lots that it 
involves considerable waste of land. 
The blocks are, in other words, so big 
that it is practically impossible to plat 
them in a manner to produce an effective 
and economic use of the rear portion of 
the lot. In some instances an extra lot 
or two has been obtained by cutting 
off what would otherwise be the rears 
of the lots fronting upon the principal 
streets and merging the pieces into a 
lot or lots fronting upon the side streets. 
Such treatment has created what is 
usually called a “butt lot,” a type of lot 
which it is usually desirable to avoid. 
Where the introduction of butt lots has 
not resulted in a sufficiently profitable 
utilization of the interior land in the 
block, recourse has usually been had to 
a resubdivision of the block through the 
introduction of new streets—frequently 
blind streets. Such replattings have 
probably done more than any other 
change to alter the original block layouts 
of such cities as Philadelphia and Salt 
Lake City. 

An oblong block unit, provided it is 
not more than 250, or at most 300, feet 
wide, obviates most of these difficulties. 
The depth of the lots being proportioned 
to the requirements of the average one- 
or two-family dwelling, there is little 
or no waste land in the heart of the block. 
Where the length of the block, moreover, 
parallels the main stream of traffic, 
movement through the community is, 
as a result of the reduction in the num- 
ber of intersecting streets, rendered 
both safer and more rapid. Another im- 


portant consideration in connection with 
the oblong block is that the cost of 
utilities and street maintenance per lot 
diminishes as the length of the block in- 
creases. It is therefore advisable to 
have the block about as long as will not 
unduly inconvenience traffic. This will 
usually mean a block length of between 
600 and 800 feet, although, in case of 
steep hillsides, blocks of 1,600 to 2,000 
feet may, on occasions, be allowed in 
order to reduce to a minimum the num- 
ber of cross-streets at right angles to the. 
contours. 


Curvilinear Sireets on Hillsides 


On hilly ground some layout other 
than a rigid gridiron plan is almost in- 
dispensable to a satisfactory develop- 
ment of the land. It is less expensive; 
it saves cut and fill; it avoids steep 
grades; it leaves lots more accessible, 
at the same time that it provides street 
lines better adapted to an economical 
sewerage system. It also results in 
streets which are less expensive to main- 
tain. When unpaved streets have a 
grade above a certain amount, the down- 
hill rush of water in a heavy rain is so 
forceful that it results in serious wash- 
outs. Streets laid out on steep hill 
slopes, by following the contours to the 
extent required for reasonable grades, 
suffer from this disability far less than 


those laid out at right angles to the - 


contours. 

How to avoid steep and crooked 
streets on uneven ground is always more 
or less of a problem. The grading of 
every residence area is always closely 
related to the street design. On com- 
paratively level land, the streets may be 
placed about even with the natural sur- 
face of the ground; the cellar excava- 
tions will usually raise the lot level 
sufficiently above the street to permit 
satisfactory drainage. But on rough 
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ground, unless particular care is taken 
in laying out streets to fit the contours, 
excessive cutting and filling must be 
undertaken, not only to make the streets 
passable but to make the lots available 
for improvement. To secure a satis- 
factory result that is both economical 
and attractive, it is, of course, essential 
to take the transverse slopes of the 
ground into account in fixing the exact 
location of each street, so that the houses 
on the uphill side be not too high above 
the street and the houses on the down- 
hill side be not too much below the 
street. The maintenance of the natural 
ground surface usually results in a much 
more original and interesting treatment 
of an undulating site than does its 
ruthless grading in an attempt to re- 
make its topography. This is evidenced 
in a splendid manner by the Lawrence 
Park development in Bronxville. 
Narrow streets have a very distinct 
advantage over wide streets in meeting 
the exigencies created by steep, trans- 
verse slopes as the volume of cut and 
fill increases directly as the square of the 
street width. The need for narrow 
streets, therefore, obviously increases 
with the ruggedness of the topography 
unless the streets are to be aligned at 
right angles to the contours in which 
case they will, of course, have maximum 
grades. The location of nearly every 
street on a steep hill slope presents a 
very nice problem of balancing the simul- 
taneous need for a satisfactory grade, 
an adequate width, and a minimum 


cut and fill. 
Building Lines and Street Grades 


But the preservation of the natural 
ground surface of an area usually in- 
volves more than a judicious location of 
the street. It also includes an appro- 
priate adjustment of the lot length on 
the two sides of the street, with refer- 


ence to the steepness of the slope, so 
that houses may be located to take up 
the natural gradient of the ground and 
thereby obviate unnecessary grading. 
Thus, instead of leveling the lots on 
sidehill streets, some communities have 
obtained a very satisfactory and pleasing 
effect by placing the houses on the 
downhill side comparatively close to the 
street, while setting the houses on the 
uphill side a much greater distance back 
upon the lot. Such treatment usually 
necessitates a somewhat greater lot 
depth on the uphill than on the down- 
hill side, but the economy resulting from 
less grading in many instances more than 
balances the increased cost of land. It 
also avoids the very top-heavy and un- 
balanced appearance presented by homes 
built on the uphill side of very steep 
hill slopes. The manner in which the 
houses have been set on such hillside 
streets as South Mountain Avenue, 
Upper Mountain Avenue, and Highland 
Avenue in Montclair show very con- 
cretely the vast aesthetic and practical 
gains to be obtained from an apprecia- 
tive understanding of the requirements 
in planning hilly areas. 


Topographical Obstacles and 
City Development 


Minor topographical obstacles have, 
in many communities, been permitted 
to play entirely too big a role in de- 
termining the design of the street plan. 
This is particularly true of small creeks 
and ravines. Take Albany, for example: 
the chief distinguishing feature of Al- 
bany’s environment is the many ravines 
criss-crossing all parts of the city. If 
properly developed, the environs of 
these ravines could be made the choicest 
residence localities of the capital city. 

But what do we find these ravines to 
be today? Each and every one of them 
acts as a barrier to communication be- 
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tween different parts of the city. Areas 
located on opposite sides of a ravine, 
though only a few hundred feet apart, 
are miles away from one another as 
measured by the shortest street dis- 
tances. Neighbors residing on either 
side of ravines never meet one another; 
they frequent separate churches, separate 
schools. Asnowignored, these ravines are 
avery real blight toAlbany. They cramp 
development; they force development 
into awkward channels; they help to 
foist an inferior development upon areas 
which should be developed in a superior 
manner. Owners on the brink of these 
ravines, disheartened at ever being able 
to put their land to a better use, have in 
many instances utilized their properties 
as dumps for refuse and ashes. Each of 
these dumps has become the nucleus of 
an inferior type of development, paralyz- 
ing the proper development of the 
neighborhood still more. 

But there is in Albany, as in many 
other cities, still time to treat such ra- 
vines and creeks in a rational manner. 
Developed as parkways and_boule- 
vards, with frequent cross-streets that 
would knit the two opposite banks to- 
gether as one neighborhood, the land 
contiguous to these ravines and creeks 
would, in many instances, be among the 
most valuable residential lands in the 
city. In many communities the property 
that is today a distinct liability to both 
city and owner may, when intelligently 
developed in accordance with sound 
planning principles, become one of the 
most valuable and beautiful assets of a 
proud city. 


Location of Sidewalks on Hill Streets 


Many cities with steep hillsides act 
blindly on the principle that the side- 
walks must be placed at substantially 
the same level as the roadway pavement. 
On level ground it is, of course, de- 
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sirable to have the sidewalk only six or 
eight inches above the roadway. To 
have it lower may on occasion result in 
storm-water overflowing the curb; to 
have it higher, results only in needless 
obstruction to ready communication 
between sidewalk and roadway. But 
such considerations may be_ brushed 
aside on a very hilly terrain. There the 
general lay of the ground will frequently 
justify placing the uphill sidewalk sev- 
eral feet above the roadway level, in 
order to make it conform to the eleva- 
tion of the lot in front of the house. 
A somewhat wider planting strip than 
normal will facilitate such treatment. 
On occasions there may be warrant for 
placing even the downhill sidewalk, too, 
below the roadway level, but the down- 
hill sidewalk will seldom stand as much 
depression as the uphill sidewalk will 
stand elevation. In such communities 
as Hastings-on-Hudson and Tarrytown 
sidewalks located at some height above 
the curb have been used to very good 
effect not only in preserving but in 
enhancing the attractive appearance of 
residence streets. 


Width of Street 


What should be the width of a minor 
street is probably a matter on which it 
would be difficult to get most poeple to 
agree. Some would make a minor street 
a mere lane. Thus in Lawrence Park, 
Bronxville, in many respects a_ hilly 
subdivision of unusual merit, the sub- 
sidiary streets are only 14 feet wide. 
In Radburn, the minor streets in the 
development are but 24 feet wide. 
Such a narrow width is, however, ex- 
treme. In most residence suburbs the 
streets are at least 40 or 50 feet wide, 
and in many, 60 feet wide. On the 
whole, the tendency is, however, to- 
ward the greater street width. 

Every minor street should have its 
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width fixed with reference to the purpose 
it is to serve in a street plan. A sub- 
sidiary street serving a small, geographi- 
cally isolated area developed with estates 
is obviously not to be confused with the 
average street in the typical residence 
suburb. The width of street accorded 
in the two cases may very reasonably be 
different. In one case there would be 
practically no pedestrian traffic; in the 
other, sidewalks would be a prime neces- 
sity. In the former case, a very informal 
street would best serve the development; 
in the latter, a formal roadway and 
planting treatment would be practically 
obligatory. 

The requirements of the average typi- 
cal residence street can usually be con- 
sidered under three headings: (1) neces- 
sary roadway space; (2) desirable side- 
walk widths; and (3) satisfactory plant- 
ing strips. What would constitute satis- 
factory provision for these several pur- 
poses? This is a question that admits of 
various answers. A minimum provision 
would be one matter; an optimum pro- 
vision, an entirely different matter. But 
with due regard to all the different needs 
of a minor street, the writer feels that it 
should normally have a width of ap- 
proximately 66 feet in order to fulfill its 
functions in the most satisfactory man- 
ner. 

An area developed with estates may 
possibly get along with a 20-foot road- 
way and require neither sidewalks nor 
planting strips but such instances are 
exceedingly few. The history of resi- 
dence development in this country 
shows, moreover, a steady resubdivision 
of estate developments into smaller and 
smaller parcels. In time, even what is 
now an exclusive residence park with 
acreage plots may become a neighbor- 
hood with small lots. At such a time it 
will be in urgent need of minor streets 
that will have a satisfactory width. 
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The typical residence street almost 
always demands a roadway of at least 
26 feet. Most localities had probably 
better make sure while they can that 
this width may, when needed, be in- 
creased to a minimum of 34 feet. Then 
there are the sidewalks and the planting 
strips. A sidewalk should seldom be less 
than four feet wide, and five feet would 
in many cases be a much better width. 
The walks should, of course, be placed 
at least a foot from the property line, 
so that passing pedestrians need not 
brush against hedges, walls, or fences. 
Walks placed at the curb are highly 
unsatisfactory. In the first place, their 
location alongside the roadway pave- 
ment emphasizes the paved portion of 
the street. Pedestrians walking near 
the outer edge of the sidewalk are, 
moreover, very liable to be splashed on 
rainy days by rapidly passing cars. The 
accident hazard to pedestrians is also 
increased on sidewalks near the curb. 
But entirely apart from these considera- 
tions, if a street is to be planted with 
trees, the trees on the normal residence 
street should be placed between the 
sidewalk and the curb. To obtain a 
healthy, vigorous tree growth requires 
a space on either side of at least 10 
feet. Summing up these requirements 
gives a width varying between 56 and 
66 feet for a minor street. The smaller 
width makes no provision for future 
roadway widening. Looking ahead to a 
four-lane street, it is evident that the 
average minor street complying with 
optimum, rather than minimum, stand- 
ards in city planning should normally 


have a width of 66 feet. 
Convertibility of Streets to New Uses 


The street plans of some recent de- 
velopments imply planning for per- 
manence. Have we in this country as 
yet achieved a stage in our city develop- 
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ment where we can say that a particular 
area shall forever and ever remain a 
one-family house district? Had our 
present cities adopted such iron-clad, 
unchangeable plans only 50 years ago, 
they would not exist as we know them 
today. But suppose that in their growth 
they would have had to contend with 
super-blocks, streets continuously curv- 
ing, yet going nowhere, offset streets, 
streets of alley widths, and dead-end 
alleys on every side—what then? Would 
not our present cities, considering the 
circulation of traffic, be infinitely worse 
off than they are? What has helped to 
save the situation at all has been such 
convertibility and adaptability of use 
as the street and block layout have pos- 
sessed. If neither could have been 
changed to meet changing conditions, 
then verily we would have been doomed. 

This is not to deny that there are 
areas on the outskirts of nearly every 
city, regardless of size, which, because of 
their topography or geographical isola- 
tion can be set aside permanently as 
residence districts for small dwellings. 
But especially great care should be 
taken in laying out such areas, even near 
the business centers of very small com- 
munities, lest the future growth of the 
city may unexpectedly be blocked by an 
unadaptable street plan which cannot 
possibly be adjusted to the new require- 
ments of the larger community. A street 
pattern which will permit a certain 
elasticity and flexibility in the adapta- 
tion of an area to new uses is still such 
a valuable prerequisite to a satisfactory 
street plan in determining its availa- 
bility for any particular area that it 
should by no means be lightly aban- 
doned. 

Wherever a small villageJhas grown 
into a town, or a small town into a city, 
it has been through a convertibility of 
use; areas originally improved as resi- 


dence districts have been changed into 
business and industrial areas. The resi- 
dence areas of today have invariably 
become the commercial districts of to- 
morrow. This may have been a weak- 
ness in our city development; it has 
unquestionably produced much weak- 
ness in the character of our city growth, 
and it has been accompanied with a 
prodigious amount of economic waste. 
Yet, this is nevertheless the way in 
which we have grown. And in light of 
present conditions, despite all the prog- 
ress we may have made in city planning 
and zoning, it seems to be the method 
which will continue to characterize 
much of our future city growth. 


Many of the residence streets in every 
city are, no doubt, badly designed. 
But, granting an appropriate street 
width, this is largely a matter of a satis- 
factory cross-section, apportioning the 
street into requisite roadway, sidewalk, 
and planting strips. It is certainly not a 
problem of making the street per- 
manently worthless as a potential high- 
way and utterly incapable of caring 
satisfactorily for new uses of property. 
The solution lies rather in a flexible de- 
sign for each particular street, which 
during the initial stage will discourage 
through traffic, but which may, upon 
demand, in the face of changing condi- 
tions, be readily adapted to a new use 
through a roadway widening. 

Experience shows that even residence 
districts do not thrive permanently 
upon narrow streets. Even one-family 
dwellings on s50-foot lots require streets 
of a fair width. Narrow streets in a 
residence district may serve their area 
adequately for a few years, while the 
district is comparatively undeveloped. 
But just as soon as a neighborhood de- 
velops and the inadequacy of its streets 
becomes evident, economic decay over- 
takes the district and subjects it to a 
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permanent blight. The higher values in 
residence districts, just as in business 
districts, almost invariably follow the 
streets of a satisfactory width. 
Generalizations in city planning are 
always dangerous, and probably in no 
instance more dangerous than in the 
matter of street design. But in so far 
as experience teaches us anything, it is 
this: each minor street must be de- 
signed with reference to its own par- 
ticular location and purpose. No em- 
pirical rule can be laid down to 
govern all cases. Rectangular streets, 
curvilinear streets, cul-de-sacs—all have 
their place in the street plan. No par- 
ticular type of street should be used, 
regardless of circumstances, to the ex- 


clusion of all other types of streets. 
Fadish and freakish designs should 
everywhere be avoided. Each type of 
street should be used with discrimina- 
tion wherever it will best fit the ground, 
as well as promote the greatest well- 
being of the abutting residences. Where 
the location is such as to exclude future 
changes of use in the abutting frontage, 
the street may be planned for perma- 
nence, but if there is any indication that 
the adjoining land may be put to new 
uses, then the street should be planned 
with a view to convertibility. But, 
above all, the minor streets in any lay- 
out should be designed to serve the best 
residence use of the property which 
abuts them. 








MUNICIPALLY OWNED GENERATING PLANTS IN EXISTENCE IN THE UNITED STATES 
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(Footnotes at the end of the Table) 








KEY FOR COLUMNS (1) AND (2): 
Pr.—municipally owned replaced private at date of origin. 


KEY FOR COLUMN (4): 
G. P.—now generating part and purchasing part of output 
C—now competing with a private plant 

























































































S—steam engine 
8. T.—steam turbine St. L.—now generating for street lighting and other municipal purposes 
O—oil engine only. 
engine Pr. L.—private company now leases municipal plant. 
I—other types of internal combustion engines Pr. §.—private company a!so serves. 
W—hydro-electric 
Total Total 
Type of | Horse- Type of | Horse- 
Prime power ime power 
Date of Mover {Capacity we Date of Mover |Capacity| Description 
Town Origin and as of as of of Town Origin and as of as of as of 
Type of Prime | Dec. 31, | Dec. 31, tn. 31, Type of Prime | Dec. 31, | Dee.31,| Dec. 31, 
Mover at Origin 1930 1930 1930 Mover at Origin 1930 1930 1930 
(1) (2) (3) (4) (1) (2) (3) (4) 
Alabama Colorado ‘cont’d) 
Cullman... .... 1900-S §, 8. T. ROH cecensecces 2  —e Pr., 1920-S $ DL oft Aw neNe Se 
Dothan__.-...- 1900-S S, S. T. 2,450 pe 1915-O s yo ee aie 
Fairhope-_-_-..- 1916-O 18) ME idewannaces 
0 Ee | SORE |S eee: 32,115 
_ | ER RAE een | Ameer 4:300 
—s Pr. 5 S.T., W G. P. 
Aitions sg im oat S.7., sy ot 
Tombstone_.-.- 1928-0 oO a (BS eae tee verendi hd a 1892 ¥ y 
Wickenburg 1917-G O RN SERGE It Wallingford - - - - 1899-8 §,8.T., W 1,150 | G. P. 
Ss ee eee, Mere 480 | ape EE ere ae pepe 13,000 
Delaware 
Dover....----- 1900-S §, S. T. PAGO Lace woocece 
Pr., 1913-5 §, 0 iP ee 1900-8 O GRO Ben. ack bas 
1918-S re) Middletown... Pr., 1893-S 0 | Ea ane 
1886-S Ss Milford__.....- 1887-S 8.T. Lr es sae 
1912-P! 0 
Pr., 1907-8 (0) ROM on ocelp nave cncanacenseieosucceann 4,670 
Pr., 1907 O 
1896-8 8. T. Florida 
1905-8 8. T. Alachua_---.- 1913-5 0 
1912-8, O oO Bartow. -- 1904-8 8, 8. T. 
1920-8 8, 8. T. Fort Mead 1914-18 @) 
1903-S oO 600 Fort Pierce--._- 1912-8 O, S. T. 
1898-S 8 325 | Pr.S Gainesvilie_____ Pr., 1912-S 8, 8. T. 
Green Cove Spgs 1911 0 
ete hea chute alive daiglon Gee 19,025 Homestead _-.--- 1917-0 @) 
Jacksonville _._.|Pr., 1893-S 8. T. 
ny la = 0 
1894-S* G 4co | G. P. wets ely 
roieo |B | ade (CR | migWab) aro 18 
1914 ’ 199,700 }C,G.P. [age oon iol 
1898-S t8) 1,750 | G. P. oo oe gga at | : 
1906-8 §, S. T. 42,000 G.P. New Smyrna... Bers 0 
Rn Ocala.........- «5 1898-S S, S. T. 
pecesemee nee thasinceen rons care Orlando.......-|_ 1923-S.T. |S. T. 
Polk City. __..- Pr., 1927-0 O 
Colorado Quiney~---..-- Pr., 1903-S Ss 
Burlington-.__. 1917-8 8 SE Ae Ree Saint Cloud---. 1916-0 0 
Colo. Springs®. - 1925-W, 8. T. | W, 8. T. | Re Saint Petersburg 1923-0 oO 
Creede. ...._..- 1922- W BO lenccsonocus Sebring... ..-- Pr., 1923-S O 
Crested Butte... 1924-6, 0, W |S, 0, W ee Starke_._.._.-- 1903-S O 
J ele 1918-O 10) ON: cienwakeas Tallahassee. .-_- 1902-8 8.T.,0,G] 1,919 | Pr. L 
Flagler......... 1 0 DE i snocsinces Vero Beach....- 1920 oO PS ae 
Fleming--...... 1921-0 10) Lf ea Wauchula... ._- 1913-P10 (0) a a eae 
Fort Morgan. - 1906-5 8. T. OT See ae ae Williston. __.-_- 1924-0 0 | ee 
Grover......... 1916-0 0 WW ludeceensnadts 
Gunnison. - -_.- 1 8 DA sccsnandcon MOL. cc nau kdekwansscsdneeetuuasbances 137,573 
aswell_.__.... Pr., 1924-0 0, G Os Coeeteie aaa & 
Haxtun__._._.- 1918-0 oO , eee Georgia 
Holyoke. -.__.-. 1910-S 8 eS BE iiincwene Pr., 1908-S &. T., 0 210 |G. P. 
Julesburg...__- 1910-S 8,0 =’ ea Cae.......... 1906-S 8 350 |G. P. 
JRE Pr., ood, 8. T. | 8. T. Vy Se County 
Longmont..-..- 1912-W WwW 800 | G. P. ( e-+-- 1930-W W 21,000 | C 
Loveland... ..- 1924-W Ww, 0 eg rs Douglas__.....- 1906-S &, S. T. 625 | Pr. S. 
ae 1917-G 0 Wiitecenccsuscs Dodie aiiatecod 1918-1 Aes Ses | ee 
Walden. ...... 1917-0 0 St eae Elberton... ..-- 1895-W 8, W 4co 1G. P 
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T f F f Fe 
'vpe 0 lorse- oO orse- 
Prime power ree power 
Date of Mover {Capacity} Description Date of Mover /|Capacity| Description 
Town Origin and as of as of as 0} Town Origin and as of as ot as of 
Type of Prime | Dec. 31, | Dec.31,| Dee. 31, Type of Prime | Dec. 31, | Dec.31,] Dec. 31, 
Mover at Origin 1930 1930 1930 Mover at Origin 1930 1930 1930 
(1) (2) 3) (4) (1) 2) 3) (4 
Georgia—(cont'd) Indiana (cont'd) 
Ellaville_.....- 1912-0 (0) Se eee toe New Harmony-.|Pr., 1904-S 8, 0 
Fitsgerald_..... 1899-S s pes Reet ee Oxford 898-S 8 
Fort Valley..--- 1905-8 s Nt ae Peru 8. T. 
LaFayette__.... 1916-5 8 120 |G. P. 8. T. 
eee 1920-0 0) S| Lae §, 0 
Sandersville - -.. 1903-8 $s, 0 C7 Se 8. T. 
Sylvania-_--..-. 1910-S 0 Cot Seer east s 
Thomasville. --.-|Pr., 1906-S S. T. re) es . T. 
MI das doc hb Soede vonssedes aceaaeese 32,018 8 
Idaho S. T. 
Bonners Ferry--|Pr., 1922-W WwW | ee 
Sees 1929-0 oO 80 Ps Sacekeceas Wc). Ree oes Eee wecguannsaneusbeaaceecees 
Idaho Falls_-..- 1900- Ww,o GFE bonncencsses 
Soda Springs... -}Pr., 1916-W W Co] SR aes Ackley........- Pr., 1906-5 §, 0 
Akron. _......- 1910-0 i¢) 
| S| Lae een ee Lee ee 5,525 Algona-....._.- Pr., 1904-S 0 
ETE 1896-S s 
US es ere Cn en) ta 1896-S S. T. 
Altamont... -.- 1902-S Ss Cf ene re Atlantic._.._._. 1889-8 Ss, S. T. 
Aurora.........- 1887-S $ 600 | G. P., St. L. levue_...._- 1896-S s 
Bethany - ------ 1915-0 (0) ON EE Bloomfield - - .-. 1894-5 0 
Bloomington. -- 1889-S 8,8. T. 2,250 | G.P., St. L rt Falls_...- 1914-8 §, 8. T., 0} 
Breese_....-.-- 1907-5 s 7? a a. ee 1913-6 0 
Carlyle. ..----- 1899-S s CG Re See Pr., 1915-8 8, 0 
Carmi. .-...--- Pr., 1904-S a) pS EEN 1895-S (0) 
Casey..-.----- 1902-5 s Cs eae Pr., 1916-W W 
Chicago.-.....- 1887-S §.T.,0,W] 50,400 | G.P.,St.L.1 1912 Ss 
Cowden.......- 19c0-S 0) Oe eee oc ne 1894-S 10) 
Creston.....-.- 1904-0 (0) | ee AS 1891-S (0) 
aoe scams x 1883-5 : 720 | St. L 1920-G : 
* ae . 1898-8 Dl Se 1909-G 
en City...- 1893-S S oe Se eae 1890-S 0 
EE: «» 1900-5 s : a ae Pr., 1886-S §, 8. T. 
—— Bor sieics 1905-S Ss pe eae 1890-S (0) 
Greenup. -....-- 1899-S s a aes 1922-5 s,0 
Highland 1892-S 8, S. T. 1,445 | G. P. 1932-0 (8) 
Hinsdale._..--- 1895-S 8,8. T i 1915-0 16) 
Jacksonville. .-- 1895-S Ss 4 St. L. 1932-0 0 
arshall.__.... *y 1905-S s 350 | Pr. S. 1915-0 (0) 
Mascoutah... - Pr., 1912-S Ss ro” Se eee 1924 (0) 
Mason City---. 1906-S s too | St. L 191 O 
McLeansboro-. - 1896-5 s Ga enn. Pr., 1 8 
Metropolis. ._-- 1892-S S, S. T. 7 EN Pr., 1923-8. T. 8. T. 
ewton......-- 1894S 8 605 |G. P. 1 0 
Oquawka. -...-- 1 §, 0 $A Be eae ak New Hampton-.-|Pr., r903°8 8 
Patoka.--....- 1910-G G Pd Re i A aaa ee 8 
LO 1887-8 s 1,990 | Pr. S 1894-8 s 
Princeton Pr., 1897-S S, 0 ee Sieh aaa 1924-0 0) 
Ss s LESS Is 1913-W W 
0 SS) EE 1910-0 0 
0 Pt ee +» 1912-8 $ 
$ po I Se 1922 O 
8. T. 35,000 | Pr. §. 1897-S 8 
(0) s 
0 $ 
G s 
0 (0) 
8. T. §, 0 
§, 8. T. G 
0 
BL seageeee s 
s 
8, O 
s (0) 
8. T. WwW 
Columbia City_-|Pr., 1898-S SST $ 0 
umbia City../Pr., 1 5,5. 2. GOOG 1s dndadouna est Bend____- 19143 
Crawfordsville!2 1891-S 8. T. iy Pe eines Dee West Liberty... 1896- (0) 
Decatur_..-.... 1897-S 8. T. | Sea —- ani 1915-0 O 
Edinburg. ---._. 1897-S 0 360 |Pr.S. = | Whiting-....__- 1913-0 O 
Fort Wayne..-- 1907-8. T. §. T. 10,200 | Pr, §. Wilton” Junction 1890-S 8 
Frankfort!3_____ 1900-8. T. 8. T. Ce Ree ea interset _-_... 1889-S S 
Garrett ._.....- «9 1896-S §, 8. T. pT ae 
Greenfield... __- Pr., 1893-S s 1,000 | Pr. S , a OES yee ee kan Veneers 
Huntingburg. - .|Pr.. 1914-8 s TGED fea vadcancca 
— fan 1888-S S. T. 350 |G.P.,St.L. | Kansas 
AS » 1904°S 8, 8. T. GEE cot Gectoe Alton.......... 1915-0 0 1. steces 
Ree nile. .-|Pr., 1893 §, 8. T. $60 fo oe yo Anthony..__.-- Pr., 1910-S 8, 8. T. 645 | Pr. S. 
Logansport_.... ae 8. T. 14,388 |........... | Ashland........ 191 10) 500 tc cewcukve 
Martinsville... 19¢4-S s 150 |G. P. St. L. Attica. .....--- 1915-0 0 RS 
New Castle_.... 1893-S 8 450 . Augusta... ...- 1911-G §,0 W044 |estacetccsa 
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ical Pn F san 
orse- Type of lorse- 
Prime power ae Pame power 
Date of Mover |Capacity| Description Date of Mover |Capacity} Description 
Town Origin and as of as of as of Town Origin and as of as of as of 
Type of Prime | Dec. 31, | Dec.31,} Dee. 31, Type of Prime | Dec. 31, | Dec.31,| Dec. 31, 
Mover at Origin 1930 1930 1930 Mover at Origin 1930 1930 1930 
(1) 2) 3) 4) (1) (2) &) 4) 
Kansas (cont'd) Mic 
oO 0 5d St 
(0) 0 Se 
re) re) Sc 
¢) 0 St 
re) 0) qT 
8. T. 0 tN 
fy) 0 
8. T. 8. T. 
8. T. fe) W 
8,0 0 
0 0 
0) 0 Min 
0 0 A 
0 (0) Ai 
8, 0 0 Al 
0 0 A 
9) 9) B 
O Be 
"Rn ae RS ee I ie! ESR ce eee ie | er B 
$, 0 Bi 
0) B 
0) G.P., St. L B 
S, 8. T. G. P. D 
0 St. L. F 
S i$ L-‘*so RRR Bae... 3] (sea lOUCUCO gee ee, F 
8.T. | 38570 |..-..-.-.-. | Princeton....--| 19150 |0 | 100|-.....-.--- G 
8, O G 
(a) H 
8, 8. T. Je 
re) K 
O L 
re) L 
8. T. L 
; 
or L 
6 , 
0, G N 
0 N 
0 St. L. N 
Oo G. P. N 
re) G. P. N 
0 G.P. N 
8, 8. T., O G. P. N 
0 G.P. 0 
8. T. G. P. R 
s G. P. R 
0 G. P. 8 
0 G. P. 8 
0 NS) 
re) 8 
oO T 
ra) T 
0 W NY aN T 
8,0 8 Gioia ee V 
oO 8, W | Saas V 
1@) 8 RG on. ccocemee: V 
0 8. T.  REESAEE: V 
8. T. ie ie | SRS V 
oO 8. T. 107,000 | G. P., St. L. V 
8. T. 8,8. T., O 650 
: 0, W 6 
wae 121,731 Grand Marais. . 1926-0 0 . 
Grand Rapids..| 1897-8 8. T. Mi 
Harrison... - Pr., 1911-O (0) A 
8, 8. T. 1,735 |G. P. Hart_.......-- I WwW E 
(0) 90 Hillsdale 1893-5 8. T. C 
8, 8. T. lai 8. T. C 
8 8. T. ¢ 
8, 8. T. 8.T., W 
Ww, 0 i 
Penerseer Ww, O I 
0, W I 
ous W, fe) ¢ 
Abbeville... Pr., 1907-8 10) 0, W C 
Alexandria". ___ 1895-5 8. T. 8. T. I 
Dib <a c.-o ce 1912-8 ra) () I 
Se So a : | 
eydan....... » IQT 
lomer......... 1910-S G WwW } 
Houma.......- 1909-8 (9) 938 1 Ww, 0 ¢ 
Jonesboro... .. 1920-0 re) Woe tesa a Joseph... - Pr., 1901-G G ( 
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a | a | aa 
orse- lorse- 
ine i. 
Date of Mover Mover /|Capacity| Description 
Town Origin and as of as of as of as of 
Rm eh wn e Dec. 31, Dec. 31, | Dec.31,} Dec. 31, 
over 2! gn 1930 1939 1930 1930 
@) ® | o | 
ichigan (cont'd) 
Me t. Louis ee r Pr., 1901-8, W ‘| S.T., W, 0 (0) 
be noes he bt 0 0 
mat EES g 
Lineman ayy ese a 1 
Thee Rives...| 190% |W 8, 0 
Traverse snaeee 1913-W 8. T. r0) 
Union City....- Pr., 1895-S WwW 8. T. 
White Cloud... 1904-W W 
Wyandotte_...-. 1 a a | Ce: | eee Sennen Stee eri am 
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Okolona......- 
Oxford 
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0 
8. T. 
10) 
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3s 6 lo 
1902: 

1901-8 0 
Pr., 1904-S 8. T. 
1 O 
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1907-8 0 


250 
300 
2,975 
680 


1,650 








71,039 











Belden.....-..- 
Benkelman----- 
Bertrand 








SOPOCOPmPNMOMOMOOO 
mR Porn Oo O 
4 


RO 




















SOSSSSCOFOLZOSCOCOCONR 
° 








4 


geet atria 


2k EVR 








THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 




























































































r f Rs otal Total 
o orse- of | Horse- 
Prime er . ms power 
Date of Mover choot Description Date of Mover /|Capacity| Description 
Town Origin and as as of as of Town Origin and as of as of as of 
Type of Prime | Dec. 31, | Dec.31,} Dec. 31, Type of Prime | Dec. 31, | Dec.31,| Dee. 31, 
Mover at Crigin 1930 1930 1930 Mover at Origin 1930 1930 1930 
(1) . (2) (3) (4) (1) ro) 3) 4) 

Nebraska (cont'd) New York Ohio ( 
ee 1913-0 0 oy EEE Arcade........- 1 8 310 |G. P. Eas 
David City... Pr., 1914-8, O 1) yt ee cae 1915-5 8 yt i eT Gali 
Decatur.......- 1914 0 pS Boonville. ..... Pr., 1903-W Ww 450 |G. P. Gre 
De Witt... -...- Pr., 1915-0 te) fs | ae 1 8. T. 1,340 |G. P, Har 
Emerson. .....- 9 I 0) ff eae Freeport... ....- 1892-8 5° GAIN Vacations b 
Fairbury......- Pr., 1910-8, 8. T. | 8. T. | i ES Gouverneur - - - - 1927-W 200 | St. L. Mai 
Falls City. -_..- 1894S Oo iy eae Greene......... «» 1904-9 s pe eae Mia 
Farnam........ 1912-0 0 fh See Greenport._.... 9 §, 0 MISO Ncacncurcese Mir 
Franklin. ...-.. 1910-G 0 a) eae erkimer--.-... 1891-8 §, S. T. oY Ree Mo 
Fremont -..-..- 1895-5 8. T. = Jamestown. _-.- 1891-S 8. T. eis: Nai 
Grand Island...}| 1 8. T ot RE Lake Placid®*___|Pr., 1906-8, W |W 5 |G. P. Nel 
Harrison ___...- 1916-0 0 Ee Penn Yan... 1904-5 8. T. 2,400 | Pr. S. Nev 

astings®S.__._- 1901-5 8. T. yeaa Philadelphia.-.. 1907 W W | See Nor 
Holbrook - - - -.- 1916-U 0 dk Pottsdam-....- 1907-W WwW a25 |G. P., St. L. Orr 
Holdredge-.-.-- 1919-5 8 0 4590 |G. P Pai 
Hyannis... 1921-0 0) W oo | G. P. Pat 
Imperial. . 1917-W Ww, 0 Ww ol ene Pla 
Kimball .|Pr., 1918-0 0 W 7,500 | St. L Re: 
Laurel... sninal 1916-0 0 Sat 
Teigh..... ---|  1915-G 0 S MADR vacnsekas St. 
Lincoln - -__..-- 1905-8 §, 8. T. 8. T. 1,468 |G. P St. 
Lodgepole.._... 1911-G G,O She 
ee 1914-0 | re re TE) GS: | Hnemeees semen enne rent Sarroemer 46,343 $ 
adison........ 1901-5 0 TH 
Mason City....| 1915-0 te) Tre 
Meade......... 191 0 0 eer Ver 
Minden........ Pr., 1915-5 8,0 fe) 300 | G. P. Ws 
Mullen. ......- 1917-0 it) s 2 See We 
Naper......... 19: 0 8 tt a We 
petecursen Pr., 1916-0 8 a7. PANO onc ascnce Wi 
 _—— 1911-G 1] WwW oS RE ee We 
Pender......... Pr., 1910-8 ie) 8,8. T Ct apa pe 
= ae Pr., 1921-5 8 a a PRE " 
Plain View_._.- 1911-8, G 8,0 W 75 |G. P. 
Potter 36... 2... Pr., 1914-8 i) 8. T. re t Speiereaees Oklah 
1907-G G Alt 
1907-5 0 ‘An 
1918-G oO Bl. 
1892-8 8 Ca 
1911-G oO Ch 
Stuart. _ 1924-0 oO Ch 
pone. Pr., mole | 4 S 
syracuse....... 1917 Co 
) anmeer SENS 1894-S 0 Co 
Trenton........ 1916-G 0 Co 
Upland. ....... 1918-0 re i ES ee Ee DEP Mes se eee 51,600 Di 
oes +» 1908-8 8, 8. T. EK 
Wakefield... ._. Pr., 1925-0 r8) Fs 
ee eed 1892-8 8, 0 0 kK: 
West Point..... Pr., 1919-0 ? 6. 0 Ki 
ee Le 
Winside_....... 1916-0 0 10) Li 
isner’?______. 1905-G - | SOR. We ScCcesccel “MEER: © Eeeseececcd M 
Wood Lake..... Pr., 1922-0 iv) S M 
M 
0 N 
0 0 
0 P: 
0 Pe 
oO P 
0 P 
0 R 
§, 8. T. S 

New Hampshire § 
Wolfboro......- a, a rer: eee Sea eNre eee. Aum Sams St 
Woodsville_._.- Pr., 1922-8, W Ww, 0 : SI 

Ss 
Me ixcccnaciosansccndwctesntlictcancaus 1,185 Arcanum....... 1905-S iS) CT St See ea T 
Arlington... ... I 0 350 |----------- T 

New Jersey Bainbridge... - 1899-S 8 SS RRR v 

Butler......... Pr., 1915-0 0 450 |G. P. Bellefontaine. -. 1890-S 8. T. CE nance nad v 
| Pem Bias 1923-0 0 oy Cree Berea_........-. «9 1900-8 8. T., G oo ae v 
i Perth Amboy... 1918-0 0 720 | St. L. Bethel#?_...._._ 1904-P 0 ; {eee v 
nee ~ ipebaent Pr., 1912-G ° e 5) a are Bluffton... ...- x 1897-S 4 goo os ened y 
ineland._....- 1900-S hy ea, 0 ae 1,270 

Te cael me = 

Plivctsnenbicsscéccencdesediocecesesent MPT jj. | Sitsesccnct Se. ee) lOF . ieitenadasne 
8. T. 67,000 | C Ore 

New Mezico 8 a A 

Clayton........ Pr., 1911-0 8. T. 26,800 | C E 
SR 1 8. T. 8, 8. T. - A nee I 
Deshler__..._.- 1923-0 0 Cc I 
EG EEE a eee Ft 3,150 Dover........- Pr., 1910-G 8, 8. T. 3,650 |....-.----- I 
i 
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Fn - , F sy 
orse- 0 orse- 
power a ‘ies power 
Capacity} Description Mover /|Capacity| Description 
Town as of f Town as of as of as of 
Dec. 31, Dec. 31, | Dec. 31, Dee. 31, 
1930 Mover af Ona 1930 1930 1930 
3) (1) (2) 3) A} 
Ohio (cont'd) _ Ome os (cont'd) 
East Palestine - - 8, 8. T. S000 Pisssccs (ee a. Per eeee! iARvRaene St. L. 
ee §, 8. T. Pe RES MeMinnville. - - 5, W, 0 na 
— Spe ; e 
amilton- .- -.- heel BBCCO PGR FORME ec cafe wencccccccnsusclepocdeces= 29,02. 
Martine Ferry. 5 T : 
artins Ferry -- b Be 
iami 8, 8. T. 8. T. 
s 8. T. 
Ss, 8. T. NS] 
8. T. Oo 
s 8, 8. T. 
8. T. s 
8. T. G 
i S, 8. T. 1) 
Painesville. . -_- 8. T. §, 8. T. 
Paulding------- 8 8, 8. T. 
Plain City-...-- te) 540 i 8 
Reading... --.- s et erkasie....... 8. T. 
Sabina_.......- N] Pe ae itcairn.......- G, O 
St. Bernard - - - - 8. T. 650 | Pr. uakertown---- 8. T. 
St. Marys.....- 8. T. G. Sharpburg. | Ft. wees N] 
Shelby........- 8, S. T. $1780 [ons-<<<- Sharpsburg... -- 8. T. 
Sp vomabiney : cove ‘eis & 8. T. 
ippecanoe City itusville...-_- 
Troy... ...-...- Ss. T. Weatherly. ..._- 8,8. T. 
Versailles... ..- s 
Waterville*?_ __. 0 Why A... accucawnacasesnehnaabande 
Wellington. -___- 8. T., 
Wellston_.-_--- 8, 8. T. Rhode Island 
Willard. ___...- 8, 8. T. (None) 
Wi eld... 0 
~? Carolina 
Total_.....-- beville.-...- Pr., 1905-8 8,8. T.,G 775 |G. P. 
Bemaweaniiio.. e 8,0 905 |G. P. 
Oklahoma 
a WBE oo on fone cn ancs cise dcnfsncseveses 1,680 
Anadarko. -___- , W 
Blackwell... --- T. South Dakota 
Carmen.___...- | ee Se ne Sanne, Bae ne eso 
Chelsea......-- Beresford. - - -.- QO MBE csdsisowe 
Cherokee-..--.- Brookings... --- Pr., 1901-S NS] DS | 
Claremore. --..- (0) Bryant... .-.-- 10) 1S Liisectecsne 
Collinsville-_-.- Cottonwood....} 1931" = Jaw----eee-|-2 ee]. ------ eee 
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n , Fa ef Total 
oO! orse- Type Horse- 
Bume power Prime power 
Date of Mover /|Capacity| Description Date of Mover |Capacity| Description 
Town Origin and as of as of as of Town Origin and as of as of as of 1C. 
Type of Prime | Dec. 31, | Dec.31,| Dec. 31, Type of Prime | Dec. 31, | Dec.31,| Dee. 31, i. 
Mover at Crigin 1930 930 1930 Mover a Origin 1930 19 te) 1930 : ( 
(x) 2) 3) # () @) 5} 4) o. 
Tennessee (cont'd) Vermont (cont'd) Hetel 
Morristo Pr., 1898-8 8. T. 3,750 | Pr. S. Hardwick. ._..- 1898-W W 1,000 |G. P. Turle 
; 7. 4,690 | St. I Hyde Park. -_- 1895-W Ww oh STE Distr 
38 0 780 | Pr. S. Johnson.....-.- 1895-W WwW 250 |G. P. A 
G, 0 SC See ES Lyndonville._-| _ 1896-W Ww 1,030 |G. P. erat 
| ) BN isco senor Morrisville... - 1896-W Ww 4,200 | G. P. °a 
os MAUS Noo occoen Swanton.___..- 1888-W WwW 2,500 | G. P. 
paaveeaee 25,865 | EE Urea meee omer! enemy | 6 6 Te me 
9L 
Virginia’s : 
. T. Bedford City. -|Pr., 1905-W Ww | er Geis 
0 Blackstone ---_- 1927-0 0 780 | Pr. S. 11( 
0.G Danville. .____- 1885-S. T. Ss. T. Ee eS publi 
a, Front Royal5¢__ 1892-S W 225 |G. P. 12 ( 
8.7 Harrisonburg’? --|Pr., 1905-W 8. T. | Sa Way 
0 anassas.-.-_- 1915-5 8 390 | Pr. S. 13] 
0 Martinsville__-- 1905-W Ww 1,000 | G. P. 141 
agrreeeese Richmond..----- 1910-8. T., W! S. T., W 9,170 | G. P., St. L 
8 Virgilina...--.- 1916-0 0 | Sila te Po 
6. G,0 G PR areca cala con ckucapeesosolrceneceet 24,103 oe 
17] 
g oO ae ni eee Washington ba 
y 2 ea Saedves ae. Pr ms eT Ww — Gre one 
1 Pr., 8, Ss. b3MO feccconens-e | Se eee ” eo Bey 9 ft. 
Greenvile---- eee 0 8. T. v2 aetna Seattle........- 1905-W 8. T., Ww 232,050 | G. P. 18, 
H Pr 0 47a | eee ape Tacoma’. ____. Pr., 1893-P 8. T., W. | 205,500 | G. P. al 
0, G ys Re. genet 
0 5,200 |C Total........]-.--------------]---------- 446,550 ps 
0 8 [LT | et Pinan nae A Re 2 
0, G 495 |----------- Son se aa : GC G ae G. P. * 
wv, 8) = . P. wood... 904 75 |G. Fr plan 
ra) i Seer Total_.....--|.---------------|---------- 325 ps 
0 660 | C Wisconsin in 1¢ 
0 540 |C Ris 1903-8 r@) | RR ome: cu 
0 1,260 | C ion SSR 1905-W 0, W 253 28 
0 380 |----------- arron...--___- 1898-W W, 0 ss ene 
0 1,160 |----------- Black River Falls} 1904-W Ww 1,072 |G. P 
0 1,320 |C Brodhead - -. -.- ,1913-5,W |S, W 650 |G. P 
G 485 |..--------- Cedarburg - --. - 1901-8 oO ats aes Pama 
er eee Pr. § Elroy®___....- 1891-5 oO oo" ee aes 
=e Gresham___-.-- Pr., 1918-W WwW | aS ele 
eoreeeeeee 54607 Hartford... --- 1908-S §, 8. T. eee 
Kaukauna.---_- Pr., 1912-5, W |W 12,600 | G. P. be 
> Lake Mills- - .-- Pr., 191 18 8 150 | G. P. 
W 200 Manitowoc-.-_- 1904-8, 8. T.,| G,S.T. | 12,400 | Fr. 8 ex! 
4 80 Marshfield -- - -- Pr., 1907-9 8, 8. T. CG Ieee tal 
Vv 1,500 enasha-.-___- 1906-0 oO eS) SEES 
Ww 310 Merrillan..----|  1913-W W, 0 pads [once gre 
Ww go Minong-_._.--- 1926-0 O RARE SeS 
W 600 uscoda 1907-W W 220 |G. P. an 
0 160 Readstown.___- 1915-W 0, W 170 ae eee of 
0. 260 Richland Center| 1904-8 S, 8. T. es a) Seas 
0, W 3,875 River Falls____- 1900-W 0, W ee) Sa ge 
0, W 3 Spooner----_---- 1907-W W 120 |G. P. 
wo ceeenaea|---0---- Stoughton____-- Pr., 1905-8. T., W] W 1,000 | G. P. E ve 
A - Waterloo.....--| 1904-8 8 go |G. P. on 
0 = al Deer Perera) oeeer | (mentor aner 439849 ) 
Ww 495 Wyoming cu 
W 125 EE Pr., 191¢-S G 6 toe tadeaasad t 
W 6co Chugwater --_.-- 1924-0 O OO duacodenclos 0 
i BI scart 1915-0 0 oS eRe so 
ee ll RNR Sel ok ceabadhcencielonscsasten 11,470 Gillette... _..-- 1915-8 s 450 |G. P. 
ears 1915-0 0 PES, MASSE ae sa 
Pine Bluff___..- 1911-0 O SS) ES ee r 
Ww Lee Wheatland.._-- 191 G 300 | G. P. er 
| Burlingtons__ 1905-8, 8. T. | 8. T. 2,400 |G. P. 
Enosburg Falls. |Pr., 1898-W WwW | ee ee pO ERR RIE eres Mee apnea em 2,004 po 
Summary; Total capacity as of December 31, 1930 of municipally owned generating plants in existence December 31, 1932 amounted to co 
2,576,881 h. p. divided as follows: m: 
SES LO A EE OES UL EER FORA earner 173,019 h. p. sbi 
EEE ELLE LILES SOE ARE Set PROT 1,339,818 bh. p. 
Hydro electric..........----------------+--------------------------- 730,308 h. p. 
Oil engines... .........-------------------------2-------2-----2---- 324,443 h. p. an 
ie II oe. cack ocatacaumecween snows sasnecséseusheeeonaeheeca 9,265 h. p. 
Other types of internat combustion ensines...........---- Jaduuae Gacwnaee 28 h. p. stu 
the 
+ 











ription 
30 





MUNICIPALLY OWNED GENERATING PLANTS 313 





Footnotes 


1Clarksville changed from purchasing all to generating all of output in 


1927. 
% Jonesboro serves Nettleton. ts 

? Public Works Plants not included as municipaliy owned electric light 
enterprises: Ba; — Utility Distribution, Oakland; Hetch 
Hetchy Water sy ly, San cisco; Modesto Irrigation District; 
Turlock Irrigation ict; Yosemite National Park; Merced Irrigation 
District; Escondido Mutuai Water Company. _ 

4 — ba ane a jmp po i in 1916 and to gen- 
erating and purchasing of output in 1928. 

5 Also serves Pacific Palisades and Terminal lies. 

6 Also serves Stratton. 

7 Lamar serves May Valley, Big Bend, McClare, Hartment, Milwood, 
Bristol, Kornman, Wiley, Sugar. : 4 : 

8 Fort Meade c’ from purchasing to generating output in 1922. 

9 Lakeland also serves Highland City, Easton Park, Medula, Winston, 
Griffen, Galloway, Kathleen. . ‘i 

10 Wauchula changed from purchasing to generating output in 1922. 

11 Chicago (Sanitary District) generates for street lighting and other 
public works only. aaihe ; 

12 Crawfordsville also serves Alamo, Wallace, Whitesville, Darlington, 
Waynetown. 

13 Frankfort also serves Thorntown. é ‘ 

14 Warren changed from generating all to generating part in 1911, to 
purchasing all in 1921, and back to generating all in 1929. 

15 Coggan changed from generating all to purchasing all in 1915 and back 
to generating all in 1927. } 

16 Greensburg also serves Haviland. 

17 Kansas City also serves Rosedale. h ; 

18 Montezuma began as a purchasing establishment in 1920, changed to 
private ownership in 1927, and began a municipal generating establish- 
ment in 1930. eae F 

18 Alexandria serves Pineville and Tioga. ; 

2 Kenner began as purchasing all of output in 1923 and changed to 
generating in 1926. 

21 Kennebunk also serves Kennebunkport. 

22 Reading serves Lynnfield and Wilmington. 

23 Taunton serves Berkeley and Raynham. 

% Hart changed to private ownership in 1912; built a new municipal 
plant in 1927. 

25 Baudette also serves Spooner. 

_ 26 Fairmont began as a purchasing establishment, changed to generating 
in 1902 with a steam engine. 

27 Fosston leased its plant to Midland Power Co. for 20 years from 1921. 

28 Virginia also serves Franklin. 





* a of the University of Mississippi at University, Miss., not 


included. 

30 Chillicothe also serves Meadville. 

31 Fulton also serves Mokane. 

*%2 Harrisonville changed to private ownership in 1921; built a new 
municipal plant in 1930. 

33 Montana—Public Works Plants: Indian Affairs Office at Polson and 
U.S, Reclamation Service at Hot Springs, not included. 

Crete changed to private ownership in 1912 and began municipal 
ownership again in 1926. z 

35 Hastings also serves Holstein. _ 

_ 6 Potter changed to private ownership in 1918; began municipal opera- 

tion again in 1924. 
_ % Wisner changed from generating to purchasing in 1911 and to generat- 
ing in 1922. 

38 Nevada—Mineral County Power System at Hawthorne, not included. 

one Placid fos ya ena al PLLC 

nson changed from purc generating in 1929. 
41 Washington serves Aurora and Vanceboro. 


be ed from purchasing to ae mn 1928. 
a lec from pure! generating in 1930. 
4 Purcell also serves Lexington. . 


‘6 Tonkawa changed to purchasing in 1920 and to generating in 1929. 
46 Sioux Falls changed to purchasing in 1907 and to generating part in 


1915. 
47 Dayton changed to private ownership in 1904 and back to municipal 
ownership in 1921. 
48 Texas—plant of Agricultural and Mechanical College of Texas at 
ej Station, not included. — ‘ 
_# - began as a purchasing establishment, changing to generating 
in 1918. 


% Commerce began as a purchasing establishment in 1917, changing to 
private in 1926; a new municipal plant was built in 1929. 

51 Greenville also serves Peniel. 

52 Sanger serves Valley View. . 

53 Burlington changed to purchasing in 1919 and to generating in 1927. 

5 Lyndonville also serves Burke. a 

55 Virginia—Heat and power plant of Virginia Polytechnic Institute at 
‘ks , not included. ; 
Front Royal also serves Riverton. _ 

57 Harrisonburg also serves Warm ae 

58 Centralia changed from generating to purchasing in 1909 and back to 
generating In 1930. i 
_ ® Tacoma began as a purchasing establishment, changing to generating 
in 1913. 

6 Elroy changed to purchasing in 1921 and back to generating in 1930. 
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Editorial Note 
Here for the first time is made public a portion of the data on municipally owned 
electric establishments in the United States, which the Institute for Economic Research has 





been collecting and analyzing during the last five years. The plants here listed were those in 
existence on December 31, 1932, although the facts about generation are for the most part 
taken as of December 31, 1930. These data have formed the basis for a series of mono- 
graphs and special articles! published under the auspices of the Institute and in the Yournal, 
and, pending the completion of these statistical studies, the Institute has followed the policy 
of not making this list available to any individual or group. Now the data for individual 
generating plants are made public and the Yourna/ proposes to carry in its next issue (No- 
vember, 1933) similar data for the municipally owned purchasing establishments in existence 
on December 31, 1932. 

The data here listed are presented not without some misgivings as to their absolute ac- 
curacy, but with confidence that every effort has been made to check them thoroughly and 
to make them as nearly accurate as possible, considering the diversity and character of the 
sources. As far as totals are concerned, the stray errors are thought to be largely compen- 
sating, and with reference to the individual establishments it is believed that a minimum of 
error has been achieved. 

These data are presented without further analysis. Previous articles and monographs have 
pointed out the trends and tendencies revealed by the more general classifications. With the 
complete list now before them, grouped only geographically for convenience, readers may 
make their own classifications to suit their own particular purposes. 


1A complete list of these special studies was published in Paul J. Raver’s Recent Technological Developments 
and the Municipally Owned Power Plant (Chicago: Institute for Economic Research, 1932), p. 87. The last 
study to appear was “Municipal Ownership in the Last Five Years”, also by Professor Raver, and printed in 
the May, 1933 issue of the Journal (Vol. IX, pp. 121-134). 














Comments on Legislation and 
Court Decisions 


Do We Want Scientific Regulation? 


HEN the Supreme Court of the 
United States upholds the de- 
cision of an administrative body 
which regulates rates and whose method 
of arriving at the rate-base is in accord- 
ance with the principles accepted by 
economists, there is usually widespread 
rejoicing. There is a feeling that, grad- 
ually at least, sound principles of public 
utility rate-making are being accepted 
by the courts. Furthermore, a glance 
at the names of the members who sup- 
ported the majority opinion would seem 
to indicate that the opinions of those 
whom economists have quoted with 
favor and approval are beginning to 
triumph. This, on the surface, is the 
situation in the decision of the United 
States Supreme Court upholding the 
order of the Railroad Commission of 
California which required the Los An- 
geles Gas and Electric Corporation to 
lower rates to consumers of its utility 
services. The dissenting opinion of 
Mr. Justice Butler apparently lent fur- 
ther support to the belief that the Court 
is changing its ways and that it is aban- 
doning its cost-of-reproduction stand 
in favor of prudent investment. Such 
optimism is quite unwarranted, however, 
and a study of the opinion indicates that 
the Court is as far, if not farther, from 
reaching a workable solution of the prob- 
lems of fair return and fair value as it 
was when the memorable and enigmatic 
case of Smyth v. Ames was decided. 
In the Los Angeles Gas and Electric 


1 Re Los Angeles Gas and Electric Corporation, In- 
vestigation on the Commission’s own motion, 35 C. R. 
C. 442 (1930). 

2 Ibid., pp. 445-6. 


case,! decided by the Railroad Commis- 
sion of California on November 24, 1930, 
the authorities summarized the policy 
of the Commission to date as follows: 


“This Commission for many years, in the 
exercise of its jurisdiction to establish rea- 
sonable rates for utilities of this character, 
has fixed rates to yield upon the historical 
or actual cost of the property, taking land, 
however, at current values and depreciation 
calculated on a sinking fund basis, a return 
somewhat in excess of the cost of the money 
invested in the property. When the books 
have been ae kept these have been 
deemed to most pollo reflect [sic] the 
actual cost of the structural and other prop- 
erty. Sometimes, when these are not reliable 
it has been found necessary to estimate what 
it cost to produce the whole or parts of the 
property historically.’ 


The opinion then cites, in support of 
this statement of principle, most of 
the outstanding cases involving the rate- 
base that have come before it since 
1917.3 

Unfortunately, the opinion of the 
Commission in the gas case leaves much 
to be desired, for, despite a concise 
statement of principle to begin with and 
an apparent determination to adhere to 
a principle developed and supported 
over a period of almost 20 years, the 
authorities hedged on their final con- 
clusions. To quote: 


“Regulatory bodies, such as this commission, 
naturally prefer to deal with actualities 
rather than theories and assumptions. Ac- 
tual cost may be determined with a high 

3 For a complete analysis of the valuation theory of 
the California Commission down to 1930, see Pegrum, 
D. F., Rate Theories and the California Railroad Com- 
mission, (Berkeley: University of California Press, 


1932). 
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degree of precision; and the effect upon such 
actual cost of the simple and single assum 
tion that current prices prevailed during the 
life of the property may likewise be de- 
termined with a definiteness sufficient for 
the purposes of measuring the effect of 
higher price levels. Cost with adjustments for 
changes in price level and allowance for real- 
ized depreciation should be and is, for the pur- 
poses of this part, taken as a dominant con- 
sideration in arriving at a current value of the 
property herein involved.” 


In presenting the final rate-base the 
Commission explained the figures as 
follows: 


“Subject to deduction for accrued and real- 
ized depreciation in a sum of approxi- 
mately $7,650,000, the fair value of the 
property here involved as a going property 
with business attached, giving full effect to the 
current level of prices and allowing for any 
intangible elements of value not fully cared 
for in the usual and current operating ex- 
pense allowances but excluding various built 
up claims of value incident to a reproduc- 
tion of the property under an assumed re- 
construction program as too uncertain and 
hypothetical to enter into a rate-base figure, 
did not for the year 1928, using round figures, 
exceed $62,500,000, and for the year 1929 
$64,000,000, and for the year 1930 does not 
exceed $65,500,000, which figures, for the 
purposes hereof, are spoken of as rate-base.” 


The Company challenged the invest- 
ment theory of the Commission and 
argued for a fair value based on repro- 
duction cost new with estimates of over- 
heads, costs of financing, promoter’s 
profits and going concern, less accrued 
depreciation, aggregating a total of $95,- 
767,351. Just how the Commission ar- 
rived at its figures cannot be discovered 
from the opinion, nor is it possible to 
determine what weight was given to 
current prices, nor how current price 
figures were arrived at. 

Commissioner Ezra Decoto dissented 
from the opinion. Why he disagreed in 


4 Re Los Angeles Gas & Electric Corporation, 35 C. R. 
C. 442, 459; italics mine. 
5 Ibid., pp. 461-2; italics mine. 


this case is hard to say, in view of the 
fact that he had not done so before. 
His dissent is based on the following 
grounds: 


“For thirty-two years [since Smyth v. Ames] 
the Supreme Court of the United States has 
consistently adhered to the principles of 
valuation laid down by it. In spite of the 
fact that the pathway is now made rea- 
sonably clear by the decisions of the courts, 
some state commissions seem to be inclined 
to be a law unto themselves and persist in 
ignoring the law laid down by the courts. 

“The California Commission has to all 
outward appearance been one of these. It 
has clung ostensibly and theoretically to 
the historical rate base. In reality it has 
given effect to the different elements men- 
tioned by the federal courts including fair 
value, including going value by allowing a 
rate return between 8 per cent and 8% per 
cent on historical cost if there be added 
to the historical rate base an amount be- 
tween 10 per cent and 12% per cent, the 
rate base so obtained will approximate fair 
value including going value [sic]. So, also 
if there is deducted from Io per cent to 1244 
per cent from a rate of return of 8 per cent 
or 8% per cent on an historical cost rate base, 
it is readily seen that there is an actual re- 
turn varying from 7 per cent to 7.75 per cent 
upon fair value including therein a reason- 
able amount for going value. With this 
arrangement our public utilities have been 
content. 

“During the last two years this commis- 
sion has shown a tendency to cut the rate 
of return upon an historical rate base from 
between 8 per cent and 8% per cent to 7 
per cent, which reduced the rate of return 
upon a fair value basis [sic] to 6.12% per 
cent and 6.3 percent. This is confiscation 
and not regulation.” 

“Going value is not measured alone by the 
cost of attaching new business. It is a pres- 
ent element in every paying business over 
and above physical value. It is an intangible 
element that can be determined only by the 
judgment and opinion of men eminently 
qualified by long experience in the design, 
construction and operation of gas properties 
and thoroughly conversant with the par- 
ticular business.”’” 


§ Ibid., pp. 474-5. 
7 [bid., p. 478. 








To the writer’s knowledge this is the 
only decision of the California Commis- 
sion on record in which there has been a 
division of opinion on valuation princi- 
ples. The dissenting commissioner evi- 
dently believed that the majority had 
relied on prudent investment as the 
basis of valuation. This belief is based 
upon the final figures adopted by the 
Commission. Certainly, it was not be- 
cause of the wording in the opinion, since 
the Commission apparently tried to 
cover its tracks by phraseology designed 
to leave the impression that all factors 
were carefully considered and weighed. 
Later on the Supreme Court stated that 
the Commission had given adequate 
weight to all factors entering into fair 
value. Evidently the Court felt, as did 
Mr. Decoto, that the multiplicity of 
factors required in previous court de- 
cisions should be considered, but con- 
trary to Mr. Decoto, the Court was con- 
vinced that these had been evaluated. 

Perhaps the opinion of the Commis- 
sion can be justified on the ground that 
it was attempting, outwardly at least, 
to conform to court rulings. Whatever 
the justification, the outcome is certain 
to be unfortunate, for regulation in 
California is now, at a time when it had 
the opportunity of putting scientific 
regulation firmly on its feet, in a very 
uncertain condition and the Commission 
has abandoned the sound, consistent, 
and intelligible principles of valuation to 
which it had adhered since IgII. 

The case was carried to the Supreme 
Court of the United States and that tri- 
bunal upheld the State Commission.’ 
Obviously, the issue at stake was whether 
the rates prescribed by the Commission 
were confiscatory or not. The Court 
held that they were not. An extensive 
analysis of the Commission’s opinion 


8 Los Angeles Gas and Electric Corporation v. Railroad 
Commission of California, et al, May 8, 1933, United 
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was made and approval was given to the 
method of arriving at valuation by con- 
sidering all the elements mentioned in 
Smyth v. Ames, including price changes. 
Thus it appears that the situation re- 
mains the same as in the Indianapolis 
Water case and the opinion of the Court 
lends support to this conclusion: 


“The weight to be given to the actual cost, 
to historical cost, and to cost of reproduction 
new, is to be determined in the light of the 
particular case. McCardle v. Indianapolis 
Water Co.” 


If prices had still been rising, the case 
would probably have been decided 
against the Commission. 

Mr. Justice Butler dissented because 
he believed the Commission had fol- 
lowed valuation theories contrary to 
decisions of the Court in confiscation 
cases; because the Commission arbi- 
trarily excluded certain items from the 
rate-base; and because it did not state 
clearly how it arrived at its results. 
Evidently, Mr. Justice Butler felt that 
it was the function of the Court to ex- 
amine in detail all the factors involved 
in the case. In view of the detailed 
analysis of the majority opinion, it 
would seem that the entire Court now 
adheres to the view that the function 
of the courts is to review administrative 
acts in toto. 

Thus the whole problem of regulation 
is in a vicious snarl. One of the few 
commissions adhering to prudent in- 
vestment has given up at least its theo- 
retical stand; the courts are still insist- 
ing upon an appraisal of the same con- 
glomeration of factors as before; fair 
return is still manipulated in accordance 
with the rate-base without any reason- 
able guide as to the total revenue re- 
quired; and finally, the functions of 


States Weekly Law Fournal, vol. 1. no. 9, pp. 19-28 


(Index pages 207-16). 
9 Ibid., p. 23. 
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courts and administrative bodies in regu- 
lation are more confused than they were 
20 years ago.!° It is extremely unfortu- 
nate that this opportunity for clarifying 
these issues should have been passed 
up. The uncertainty of the future in 





See The Texas and Pacific Railway Co. et al. 0. 
United States, Interstate Commerce Commission et al, 
United States Weekly Law Fournal, May 30, 1933, 
vol. I, no. 12, pp. 9-18 (Index, pp. 277-86), for court 
review of administrative acts of the I. C. C 


regard to price changes throws the 
whole problem of regulation and regula- 
tory machinery wider open than ever. 
With an extension of federal regulation 
of business the relations of courts and 
administrative authorities and the possi- 
bilities and scope of government regula- 
tion will present an extremely acute issue 
which our present accomplishments will 
serve to confuse rather than clarify. 
Dubey F. PEcrum 





Regulation of Milk Marketing in Wisconsin 


ILK distribution has for a long 
M time been considered an activity 
which could readily be sub- 
jected to price regulation. The rela- 
tively high profits made in milk distribu- 
tion in the years 1930 and 1931, com- 
bined with the reduction in prices paid 
farmers and general distress of farmers 
in those years, brought the movement for 
price regulation to a head. Regulatory 
laws were enacted in Wisconsin and New 
York in April, 1933. In Wisconsin the 
legislation was the outgrowth of events 
in the Milwaukee milk market. 

The’ Milwaukee fluid milk market has 
been subject to regulation by the Wis- 
consin Department of Agriculture and 
Markets since November 26, 1932. 
Prior to April 8, 1933, when the Cald- 
well Act! was passed, there was no spe- 
cific power in the Department to engage 
in more than incidental regulation of 
milk marketing. Orders prior to this 
act were issued under authority of a 
general statute on fair and unfair meth- 
ods of competition. 

The regulation of the Milwaukee mar- 
ket was instituted when the collective 
bargaining arrangements between deal- 
ers and producers, arrangements which 





1 Chapter 64, Laws of 1933, Section 99.165 of the 
Statutes. 


had been in effect for many years, began 
to break down. Under the bargaining 
plan adopted by the Milwaukee milk 
dealers and the Milwaukee Milk Pro- 
ducers’ Association in 1922, a “two- 
price” plan of buying milk was adopted 
as a basis for dealing between the dealers 
and producers. Under this plan a rela- 
tively high price was paid the farmer for 
that milk which was sold in its natural 
state as bottled milk and another lower 
price was paid for that portion of the 
milk commonly called surplus which 
finds its way into cottage cheese, skim 
milk powder, sweetened condensed skim 
milk, and so forth. 


Milk for city milk markets must meet 
more exacting requirements than milk go- 
ing into manufactured products. Barns 
must be inspected, milk houses must be 
maintained, with the result that nor- 
mally there must be a price premium to 
the farmer to induce him to produce for 
the city bottled-milk market. However, 
fluctuations in the demand for milk and 
more marked fluctuations in production 
make it necessary to have a “reserve” 
supply which is termed “surplus,” and 
this surplus must be processed in com- 
petition with lower cost milk not re- 
quired to meet the standards of bottled 
milk. To prevent the surplus milk, 
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which is a substantial quantity at cer- 
tain seasons of the year, from disturb- 
ing the market for bottled milk, the 
two-price plan was devised. 

The essential idea in the two-price 
plan is to isolate the bottled from the 
surplus milk. The milk going into bot- 
tles is paid for by the dealers at the 
fluid price, and that which is surplus is 
paid for at a lower price to compare with 
the price of milk at creameries and cheese 
factories and other processing plants. 
The plan has the virtue of insuring a 
steady supply of milk for bottled use 
and at the same time gives the producer 
an outlet for all of his milk, including sea- 
sonal surplus, at the same terminal. All 
the producers’ milk goes to the same 
market and that percentage which can 
be sold as bottled milk is paid for at the 
fluid price and that percentage which 
must be processed is paid for at the sur- 
plus rate. 

Under the plan adopted in 1922, it was 
provided that the price for fluid milk 
should be determined each month at a 
conference of dealers and agents of the 
Producers’ Association. The manufac- 
tured milk price was determined by a for- 
mula relating it to the price of butter, to 
the price of skim milk for manufacture 
into skim milk powder, sweetened con- 
densed skim milk, and cottage cheese. 
The dealers agreed to take all the milk 
produced in the territory logically tribu- 
tary to the Milwaukee market. 

The actual yield to the producer for 
all his milk was a composite of the fluid 
price and manufactured price, which 
composite, or average price, was de- 
pendent on the relative proportion of 
bottled milk sales and other sales in the 
dealer’s total sales. 

Bargaining under the two-price plan 
continued until an acute situation de- 
veloped in the autumn of 1932. The 
retail price of milk was declining without 


proportional declines in the price paid 
producers for fluid milk, with the result 
that the profit to be made by distributors 
on fluid milk sales declined to practically 
nothing. At the same time the surplus 
or manufactured price declined to a point 
where dealers who could use the surplus 
in the manufacture of ice cream and in 
sales of cream (which was not classified 
as a bottled product) were able to make 
a substantial profit on this part of their 
operations. 

Small dealers selling primarily bottled 
milk and without facilities for handling 
a large amount of surplus protested to 
the Producers’ Association and to the 
other dealers that they could not pay 
the high fluid price at the existing retail 
prices for bottled milk and these dealers 
went on a one-price system of buying 
milk. Whereas the fluid price under the 
two-price plan was $1.75 and the surplus 
price $.72, with a composite price of 
about $1.22, the small dealers paid the 
producer about $1.35, which meant a 
higher return to the producer than under 
the two-price plan. Since the small 
dealers were paying only $1.35 instead of 
$1.75 for milk which went into bottles, 
they were able to undersell the compa- 
nies buying on the two-price plan. 

As a result of the retail price-cutting 
by the dealers not conforming to the 


buying plan, the dealers who did buy on 


the plan lost volume. The two-price 
plan had been a protection to the retail 
price of milk as long as the plan was ad- 
hered to, but, when some competitors 
refused to buy on that plan, the retail 
price started to fall and this undermined 
the plan itself. The high fluid price 
could be paid only as long as practically 
all dealers paid it. The result was that 
the dealers buying on the plan served an 
ultimatum on the Producers’ Association 
that unless all dealers bought on the plan, 
the two-price system could not continue. 


4 Fret OL. HO 





‘ae ©.6 6.0° @ oe. 


ce = 


—s we OHDNH Mt ADO 


1_ n-ne were Sst THs RnR UL SlUl SCOR 


ora ;a 





ail 


g 
e 
1 . 
. 
| 


SE Oe Ve 








COMMENTS ON LEGISLATION AND COURT DECISIONS 319 


The Producers’ Association tried, with 
the help of the Department of Agricul- 
ture and Markets, to have all dealers 
buy on the two-price plan. The small 
dealers alleged that they could not exist 
on the plan because it favored large 
dealers who could profit by the low sur- 
plus price, but established a prohibitive 
fluid price for dealers whose volume lay 
in the sale of bottled milk. During 
the discussions the small dealers, on the 
one hand, charged “corporation control” 
and, on the other hand, the price-cutters 
were dubbed “chiselers” and ‘“‘wild- 
catters.” The dealers buying on the 
two-price plan stated that they could not 
carry the responsibility for taking the 
surplus alone. They alleged that the 
dealers buying on the one-price plan 
would simply refuse to take the surplus 
milk when it became a burden to them, 
leaving the producer to dump his surplus 


‘milk where best he could. The higher 


composite price paid by the smaller 
dealers was accounted for by the two- 
price dealers as a result of freedom from 
the burden of taking the surplus the 
year round. 

Faced with the breakdown of the con- 
ference plan between the Milwaukee 
Milk Producers’ Association and the 
Milwaukee milk dealers, the Producers’ 
Association appealed to the Depart- 
ment of Agriculture and Markets for aid. 
Specifically, the Department was asked 
to hold a general hearing to consider 
whether failure of a minority of dealers 
to conform to a buying plan, approved 
by a majority of dealers buying a pre- 
ponderant amount of the milk, could be 
considered an unfair trade practice 
under Section 99.14, Wisconsin Statutes, 





2 The pertinent part of section 99.14 reads: 

“(1) Methods of competition in business and trade 
practices in business shall be fair. Unfair methods of 
competition in business and unfair trade practices in 
business are hereby prohibited. 

“‘(2) The department, after public hearing, may issue 


relating to fair and unfair trade prac- 
tices and methods of competition.” 

After a hearing, the Commissioners 

decided that under the unfair competi- 
tion statute they could properly pre- 
scribe the two-price plan as a method of 
bargaining, which should be observed 
by all parties in the market, and a pre- 
liminary order to that effect was issued 
November 14, 1932. As a basis for the 
order the Department found (1) a need 
for a constant flow of milk to the city 
milk market, (2) the existence of a 
reasonable retail price for milk, (3) 
danger of irreparable injury to the dairy 
industry of the Milwaukee Milk Shed 
and the State of Wisconsin if the bargain- 
ing arrangement failed, and (4) necessity 
for an orderly plan of milk marketing. 
The most material part of the order for 
purposes of this discussion reads: 
“It is hereby ordered, That all milk dealers 
buying milk for resale in the City of Mil- 
waukee cease and desist from buying milk 
on any plan other than that substantially in 
accord with the plan heretofore set forth [the 
two-price plan] and adopted by the pro- 
ducers and dealers contracting for not less 
than 95 per cent of the milk bought for this 
market and at the prices so agreed upon 
pursuant to such plan.” 

When this order was issued the fluid 
price was $1.75 and the manufactured 
price $.72. After the order was issued, 
the dealers in conference agreed on a 
price of $1.60 for fluid milk and $1.00 for 
manufactured milk, a substantial reduc- 
tion of the spread between the two prices 
and a concession to the smaller dis- 
tributors. 

The preliminary order was contested 
by a group of farmers selling to one of 
the smaller distributors as threatening 





general orders forbidding methods of competition in 
business or trade practices in business which are de- 
termined by the department to be unfair. The depart- 
ment, after public hearing, may issue general orders 
prescribing methods of competition in business or trade 
practices in business which are determined by the de- 
partment to be fair.” 
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them with loss of a market for their 
milk through interference with the busi- 
ness of the dairy. Their petition for an 
injunction was denied and the case dis- 
missed on procedural grounds not going 
to the merits of the case. 


Before issuing a final order the De- 
partment obtained an opinion from the 
Attorney General regarding its authority 
to issue such an order under the unfair 
competition law. The Attorney General 
took a very broad view of the unfair 
competition law, extending its applica- 
tion beyond the sphere of practices 
normally considered unfair. The follow- 
ing statement indicates the interpreta- 
tion adopted: 


“Ts not a method of competition which has 
the inevitable result either further to deflate 
at this time the state’s most basic industry 
or to eliminate at this time competition in 
the distribution of a necessity of life in the 
state’s metropolis, an ‘unfair method of com- 

etition’ and an ‘unfair trade practice’? 
Is it not ‘unfair’ for a few distributors, 
handling perhaps less than five per cent of 
the milk in the Milwaukee market, to use 
methods and practices that, in these times of 
economic crisis, in business and in agricul- 
ture, inevitably spell the ruin of other dis- 
tributors handling a much larger proportion 
of the product, or the further ruin of the 
farmers?” 


After receiving this opinion, a per- 
manent order along the lines of the first 
was issued. On petition of one of the 
smaller dairies the Department held a 
rehearing on January 27, 1933, as a 
consequence of which it issued an 
amended order on February 4, 1933. 
The amended order fixed wholesale and 
retail prices of milk in order to prevent 
a price war with the probable result of 
eliminating smaller dealers. With the 
producer prices fixed by the Department 
order, there appeared the danger of re- 
tail price cuts to a point where the mar- 
gin on fluid milk would be eliminated 
and the dealers handling primarily fluid 


milk would be ruined. On the other 
hand, companies processing milk would 
have this branch of their operations to 
carry them through. Subsequent amend- 
ments on March 6, 1933 and March 30, 
1933 did not change the principle or 
expand the scope of the order. 

The final order of the Department, as 
amended on February 4, 1933, was chal- 
lenged by the Lincoln Dairy Company, 
one of the smaller distributors, in an 
action to enjoin the Commissioners from 
enforcing the order. The complaint al- 
leged in substance that, by requiring the 
Lincoln Dairy Company to desist from 
buying on a one-price plan and from 
selling at a cut price, the order destroyed 
the business of the Company and con- 
fiscated its property. It was contended 
in the complaint that the Department 
had no authority to prescribe the pur- 
chase or sale price of milk or method of 
doing business. 

This action was dropped as a result of 
an informal agreement among Milwau- 
kee distributors and the Governor’s 
office on March 28, 1933. Asa result of 
this meeting, an amended order was is- 
sued making some changes in the prices 
in effect, but the substance of the order 
remained as before. The net result of 
all the proceedings was that the Mil- 
waukee milk market was subject to price 
regulation by the Department for a 


period of five months under a statute 


formerly confined in its application to 
the prevention of practices involving 
fraud, deception, or tending to elimi- 
nate competition. 

To remove doubt as to the power of 
the Department to regulate buying and 
selling terms for city milk markets, the 
Caldwell law was enacted. Subsection 
(3) of this law provides: 


“(a) The Commission shall have jurisdiction 
upon its own initiative, or upon complaint in 
writing, to inquire into any matter relating 
to the supply, distribution or sale of milk or 
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cream in cities, villages and towns to which 
this section is applicable. 

“(b) If in any such inquiry the commission 
shall find that a public emergency exists, 
whereby the milk supply in any such cities, 
villages, and towns is likely to be inter- 
rupted or impaired in quality to an extent 
affecting the public health or convenience, 
or whereby the distribution, sale, or dis- 
posal is =~ to discriminatory, unfair, or 
unreasonable methods of competition, re- 
sulting in unjust or unreasonable prices to 
the producer or jeopardizing payment for 
his product, or the distribution, sale, or 
disposal is subject to practices which will 
eliminate or tend to eliminate competition 
therein, then the commission may, after 
notice and hearing, as provided in section 
99.24, make general or special orders, pro- 
hibiting unlawful practices, and, for tem- 
porary emergency purposes. a 

‘1. Prescribing terms and conditions upon 
which milk or cream may be purchased, 
received, or handled. 

“9, Prescribing or establishing, from time to 
time, and when necessary to the welfare of 
producers and consumers of milk or cream, 
and of the public, temporary schedules of 
prices at which milk or cream shall be bought 
and sold at wholesale and retail or either, 
subject to the requirement that all such 
prices shall be just and reasonable.” 


These provisions were made retro- 
active to validate any order of the Com- 
mission made after November 1, 1932, 
thus validating orders issued under the 
unfair competition law. 

After the passage of the Caldwell law, 
the Department withdrew its order re- 
lating to the Milwaukee market issued 
under the unfair competition law and 
issued a similar order under the au- 
thority given it in the new law; so that 
the regulation of the Milwaukee market 
has continued as it was prior to passage 
of the law. Orders have also been issued 
in the cities of Madison, Janesville, and 
Kenosha. 

The constitutionality of the Caldwell 
law was challenged in the case of Glad- 
stone Dairy, Inc. v. Charles L. Hill, et al., 
decided by the Circuit Court of Dane 


County, June 27, 1933. The Gladstone 
Dairy denied the existence of any emer- 
gency affecting public health or morals 
and alleged that milk prices were not 
properly the subject of regulation by the 
Legislature. In open court, citing Wolff 
Co. v. Industrial Court, 262 U. S. 522, 
535 (1922); Munn v. Illinois, 94 U. S. 
113 (1877); Ratcliff v. Wichita Union 
Stockyard Co., 74 Kan. 1 (1906); Talla- 
hassee Oil and Fertilizer Co. v. Holloway, 
200 Ala. 492 (1917); Chickasha Cotton 
Oil Co. v. Cotton County Gin Co., 40 Fed. 
(2nd) 846 (1930); Block v. Hirsch, 256 
U. S. 135 (1921), the court held the law 
constitutional and valid. The decision 
was placed primarily on the ground of 
the great importance of the milk indus- 
try to the State of Wisconsin and the 
present distress of the farmers in the 
State as aclass. The court appeared to 
rely largely on the words of Mr. Chief 
Justice Taft in Wolff Co..v. Industrial 
Court, setting forth the types of busi- 
nesses clothed with a public interest 
justifying some public regulation. In 
that case, the court set forth three classes 
of business properly subject to regula- 
tion: 


(1) Businesses operating under public grant 
of authority; 


(2) Businesses historically regarded as af- 
fected with public interest, such as keep- 
ers of inns, cabs and grist mills; 


(3) “Businesses which though not public at 
their inception may be fairly said to 
have risen to be such and have become 
subject in consequence to some govern- 
ment regulation. They have come to 
hold such a peculiar relation to the pub- 
lic that this is superimposed upon them. 
In the language of the cases, the owner 
by devoting his business to the public 
use, in effect grants the public an interest 
in that use and subjects himself to pub- 
lic regulation to the extent of that inter- 
est although the property continues to 
belong to its private owner and to be en- 
titled to protection accordingly.” 














The Circuit Court indicated that the 
Caldwell law was a legitimate exercise 
of legislative authority under the third 
classification. 


Attorneys for the Gladstone Dairy 
have served notice that the decision of 
the Circuit Court will be appealed so 
that, from present indications, the Su- 
preme Court will be asked to pass upon 
the validity of the Caldwell Law.’ 


Supplementing the Caldwell law, a 
licensing law was passed late in the 
session and became a law on July 13, 
1933-4 This law provides that: 





3The New York law which gives the Milk Control 
Board power to fix minimum wholesale and retail 
prices of milk and, in its discretion, maximum prices also, 
has recently been upheld by the New York Court of 
Appeals in the case of People of New York v. Leo Nebbia, 
decided July 11, 1933. 

‘Chapter 391, Laws of 1933, Section 99.165 of the 
Statutes. 


5 A very comprehensive bill authorizing state regula- 
tion of the entire milk industry including condensery 
products, butter and cheese, was passed by the State 
Senate, but failed of passage in the Assembly. The 
bill was an elaboration of the New York regulatory 
law (Senate Bill, 155). 
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“(2) After July 1, 1933, no dealer shall at 
any time engage in the business of buying 
and selling milk or cream (whether produced 
by such dealer or purchased from producers) 
at wholesale, or at wholesale and retail, or 
at retail, within the limits of a city or 
village or town adjacent thereto, without 
a license therefore issued by the depart- 
ment of agriculture and markets as herein 
provided, and valid and effective at such 
time. Provided, however, that no original 
producer and owner of milk who sells not 
to exceed ten quarts daily in quart contain- 
ers shall require a license to sell his own 
milk in any town, city or village in Wiscon- 
sin.” 

The Department may, after hearing, 
order the suspension or revocation of a 
license for violation by a licensee of the 
food and drug law or the marketing law 
of which the Caldwell law is now a part. 
The law provides for rehearing on orders 
of suspension or revocation and for 
appeal to the circuit court of Dane 
County, if such order is upheld on re- 
hearing. On appeal to the court the 
findings of fact of the Department are 
conclusive in the absence of fraud.° 


Francis A. STATEN 
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Book Reviews 


Vance, Rupert B. Human GeocGrapHy oF 
THE SoutH: A Stupy 1n REGIONAL 
Resources AND Human ADEQUACY. 
Chapel Hill, N. C.: University of North 
Carolina Press, 1932. pp. xiv, 596. $4. 

I doubt whether anyone but a sociologist 
would have had the hardihood to write this 
book. Its bibliography is 67 pages long, and 
ranges from Fenneman on ie nti, to 

McCollum on vitamins; from LePlay or 

Geddes on the concept of the region to the 

United States Department of Agriculture on 

the marketing and distribution of onions. 

Dr. Vance’s range is colossal. His detail is 

almost overpowering. If the book had been 

half as long, it would have been twice as 
effective. While I am not an expert in any 

of 20 fields which Dr. Vance has invaded, I 

feel safe in inferring from his elaborate docu- 

mentation that there are few novel facts in 
the book. There is evident, too, a certain 
lack of discrimination which I seem to ob- 
serve occasionally in sociologists when they 
venture away from home. Everything is 
grist to Dr. Vance’s mill; as much space is 
devoted to emphasizing the obvious as to 
revealing a hitherto unsuspected relation- 


ship. 

All this is by way of preface to saying 
that Dr. Vance has written a brilliant book, 
and an essential one. If our economic 
planning is to amount to anything, every 
part of our country will have to be made the 
subject of such a study. And when I take a 
dig at Dr. Vance for a boldness as a soci- 
ologist, I must confess in the same breath 
that I don’t know any other kind of scientist 
better qualified to do what Dr. Vance has 
undertaken. 

Dr. Vance shares with his preceptor, Dr. 
Howard Odum, the passion to help in the 
renascence of the South. What is “the 
South”? It is a series of regions. If we 
define a region as an area in which there is 
present in a more or less constant way an 
element which is not so present in adjacent 
areas, it is clear that there will be as many 
types of regions as elements. The element 
may be geological, physiographic, biotic, 
political, cultural, agricultural, dietetic, path- 
ological; it may deal with economic or- 
ganization, distribution of flora and fauna, 
incidence of disease, social habits. The re- 


gional pattern of each of these elements may 
differ; most of them will differ. I take it 
that the concept of regionalism becomes 
fruitful when we can find one area which is 
a region in terms of a number of significant 
elements of social interest. 

Now, one of our difficulties has been that 
each specialist, considering his problem 
spacially, has set up his regions, but nobody 
has tried to superimpose these special studies 
to see whether, between them all, they give 
us any basis for social planning. It is this 
which Dr. Vance has boldly attempted. 
After 440 pages of presenting the findings of 
the several specialists (among them largely 
the agricultural economists, with chapter 
and verse citation of this Fournal), Dr. 
Vance is prepared to discuss The Structure 
of a Regional Economy, “‘in the light of a 
theory of resources, human energy, cultural 
equipment, and economic organization.” 
This leads to his last chapter, “Reconstruct- 
ing the Region.” The tools of reconstruction 
will range from the introduction of /espedeza 
Sricea to city planning; from flood control 
to publishing newspapers for mill workers. 

It is studies such as this which alone can 
give significance to President Roosevelt’s 
proposal for a Tennessee Val ey authority. 
Who will make similar reports or the other 
parts of our country? 

Cuarzes S. ASCHER 


Nash, L. R. Pusuic Utizity Rate Struc- 
TURES. New York: McGraw-Hill Book 
Co., Inc., 1933. Pp. xi, 379. $4: 

Public Utility Rate Structures, the latest 
book by Luther R. Nash, is a splendid con- 
tribution to the literature of public utility 
regulation. 

It opens with a brief but comprehensive 
chapter which brings out the historical de- 
velopment of modern utility rates, the char- 
acteristics of utility service and investment, 
and the difference between non-utility and 
utility merchandising and service. 

This is followed by an excellent discussion 
of the basic differences between different 
classes of customers, certain special features 
controlling classification, and an explanation 
of all the various forms of rates that have 
been developed. 

Mr. Nash has impartially presented the 

































advantages and disadvantages of the the- 
oretical basis of these various rate forms. 

Following these introductory chapters are 
several chapters devoted to a much more de- 
tailed discussion of the problems connected 
with the making of rates for electric service, 
gas service, local transportation, communica- 
tion, water service, and street lighting. In 
dealing with each of these services the author 
has developed the special problems which are 
likely to be encountered, the various classifi- 
cations, and the rate forms that are applic- 
able to each classification. 

Special rate forms applicable to each 
utility are fully discussed, as, for example, 
the thermal unit in the gas industry is de- 
scribed, and the desirability of such a form 
of rate is clearly brought out. 

The chapter on local transportation rates 
deals almost wholly with modern problems 
which have been developed since 1920, the 
peak year of street railway traffic. The rate 
forms here described are different from those 
of the other utilities and the discussion is of 
special value to all interested in the difficult 
problem of public transportation. 

The more extended treatment in these 
chapters permits the laying of emphasis on 
such phases of rate-making as hydrant 
rentals in the chapter on water rates, and 
on the necessity for making adequate pro- 
vision for the very large obsolescence in 
street lighting equipment. 

The entire discussion of rates for the differ- 
ent classes of utility service stresses the 
necessity for treating each rate-fixing under- 
taking as an independent problem, giving 
full consideration to all local conditions 
which have a bearing on the form and 
amount of rates which are fair and reason- 
able for that particular community and 
which may not prevail in other nearby 
cities. 

One of the most valuable chapters is the 
one dealing with so-called promotional 
rates. The discussion in the earlier chapters 
is expanded, the various forms of such rates 
are given with examples, and a number of 
court and commission decisions are quoted 
to support the equitable nature of this kind 
of rate. 

The chapters on rate design and plotting 
and on cost analysis are full and careful dis- 
cussions and cover in a most satisfactory 
manner the procedure in the determination 
of proper rates for the different kinds of 
utilities and under the many different con- 
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ditions that prevail in different properties 
in the same utility. The last chapter dis- 
cusses economic factors in rate-making and 
this, with the two chapters just referred to, 
brings out clearly some of the controversial 
features of the subject and emphasizes 
strongly the fact that rate-making is “not 
an exact scientific procedure but a skillful 
balancing of conflicting objectives, a curbing 
of tendencies towards technical complica- 
tions and an avoidance of undue yielding to 
the public urge for the simplicity prevailing 
in other commercial transactions.” 

The book is up-to-date, full, and:complete. 
It is impartial and free from prejudice. It 
contains many references to supplementary 
reading and citations of utility cases decided 
by courts and commissions. It should be 
in the library of every man interested in any 
phase of public utility regulation. 

Henry E. Rices 


Lambert, C. F. Resutts or Municipat 
Licutinc Pirants: THE ANSWER TO 
THE City’s FINANCIAL Prosiems. Kan- 
sas City: Burns & McDonnell Engineer- 
ing Co., 1933. pp. 87. $1. 

This pamphlet purports to give the type 
and capacity of prime movers, the value and 
indebtedness of the physical plant, and the 
rates and income statements for 222 mu- 
nicipally owned lighting plants “taken at 
random” from “over two thousand munici- 
palities,” furnishing light, heat and power 
in the United States. Of the plants included 
in the survey, 98 operate with steam power, 
62 with Diesel engines, and the balance is 
made up of 30 establishments purchasing 
power at wholesale, 16 purchasing part and 
generating part, and 16 using more than one 
type of prime mover in generation. 

The pamphlet contains tables comparing 
(1) the revenues per kilowatt hour of the 222 
municipal plants with averages (municipal 
and private) in the United States; (2) 
annie costs per residence consumer and 
per commercial consumer in the 222 towns 
analyzed, and (3) electric light statistics for 
the entire United States from the N. E. L. A. 
Bulletin. Two charts are included: (1) the 
relative values of electric light plants of the 
United States, 1913-1932, using 1913 as 
100 (source of data not given), and (2) resi- 
dential electric rates for the 15 municipal 
plants in cities over 50,000 population. 
Pau JEROME RaveER 





